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CHAI RPERSON GRI FFI S: Ckay, if we can
reconvene. For those of you interested in that
intriguing case, I=m going to tell you that we wl]l
post pone the deci sion making on that until 2:00 o=cl ock

today no nmatter where we are in our schedule as we are

beyond the schedule, we will call it at 2:00. W have
confirmation that our quorum will be present by then
and so hopefully that will alleviate a little bit of

t he confusion with the schedul e.

O course it may be advantageous to call in
about 1:30 to nmake sure that we are on schedule wth
our proposed decision making. So with that, we will --
| can, in fact, open the public hearing of 17 Decenber
2002 and w sh everyone good norning again. This is the
public hearing of the Board of Zoning Adjustnents for
the District of Colunbia. M nane is CGeoff Giffis. |
am chai rperson. The vice chairman, M. Anne Renshaw,
is not wwth us today. M. Curtis Etherly sitting to ny
right is joining us and representing National Capitol
Pl anning Conm ssion is M. Zaidain and representing the
Zoning Conmmi ssion with us at this nonent is M. My.

Copi es of today=s hearing are available --
or the agenda for the hearing are available to you.

They are |ocated at the table when you entered into the
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hearing room A couple of quick things; I=d like to
note that this -- all proceedings and public hearings
are being recorded; therefore, we ask several things of
people present in the hearing room today. W woul d
Iike not to have any disruptive noises or actions so
that we don=t give a difficult time for the Board
menbers and peopl e giving testinony.

Al so, when comng forward to the Board, you
will need to fill out two witness cards. The w tness
cards are on the table when you entered and they are at
the table in front of us. Those two witness cards are
to be filled out and given to the recorder, who is

sitting to ny right. When presenting to the Board

those witness cards will go to the recorder and you
will need to speak through a mcrophone. That
m cr ophone should be on. All persons planning to
testify of course, will fulfill those obligations, and
we wll, of course, give you instructions if

m crophones aren=t working or anything of that nature.

The order of procedure today for special
exceptions and variances will be, first, statenents and
wi tnesses of the Applicant, second will be governnent
reports, including the Ofice of Planning and any ot her
attendant agencies submitting reports on the case.

There will be reports of the Advisory Neighborhood
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Comm ssion, fourth wll be parties or persons in
support, fifth would be parties or persons in
opposition and sixth finally, we wll have closing

remar ks by the Applicant.

Cross exam nation of witnesses is permtted
by the Applicant or parties. The ANC within which the
property is located is automatically a party in the
case. The record will be closed at the concl usion of
the hearing except for any nmaterial specifically
requested by the Board and the Board will be very
speci fic about what material should be submitted and
when it is to be submtted into the Ofice of Zoning.

O course, when we receive that, the record
will then be finally closed and no other information
will be accepted by the Board. The Sunshine Act
requi res that public hearings on each case be held in
the open and before the public. The Board nay,
however, consistent with its rules of procedure and the
Sunshi ne Act, enter executive session during or after
public hearing on a case for purposes of review ng the
record or deliberating on the case.

Deci sions of this Board in contested cases
and all cases is to be based exclusively on the public
record. Therefore, to avoid any appearance to the

contrary, we ask people present today not engage Board
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menbers in any sort of conversation. | would ask that
people turn off their cell phones and beepers at this
time so we don=t have any disruptions to the
proceedings and the Board wll now consider any
prelimnary matters attendant to the norning cases.
Prelimnary matters are those which relate to whether a
case wll or should be heard today such as
post ponenent, conti nuance, W thdrawal or whether proper
and adequate notice has been given.

If you are not prepared to go forward with
a case today, now is the appropriate tinme to approach
the Board and you can do that by comng to the table
and having a seat in front of us and I will note that
you have a prelimnary matter for the Board and if | do
not see that indication, I will turn to staff to see if
they have any prelimnary matters at this tinme for the
Boar d.

M5. BAILEY: M. Chairman, nenbers of the
Board, good norning and, no, the staff does not, M.
Chai r man.

CHAl RPERSON (RIFFI'S:  Very wel |, not seeing
anyone cone forward, why don=t we call the first case
then, in the norning.

M5. BAILEY: Application Nunmber 16957 of

Sout hwest Capitol Associates, LLC pursuant to 11 DCWVR
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30-104.1 for a special exception from the roof
structure requirenents under Section 411 to allow a
roof structure not neeting the setback requirenents of
Subsection 770.6 for the construction of a hotel in the
C-3C districted prem ses, 300 block of E Street SW
(Square 537) Lot 809 and part of Lot 30. Al those
persons wishing to testify, would you please stand to
take the oath. Please raise your right hand.

(Wt nesses sworn)

Thank you.

MR,  HUGHES: Good norning, M. Chairnman,
menbers of the Board. For the record, ny nane is
Dennis Hughes with the law firm Holland and Kni ght,
LLP. Joining me this norning are M. Chris Bruch,
representing Southwest Capitol Associates, LLC, M.
Nick Gordano with Brenden, Beere, Gorman and Mnk
(phonetic) and M. Steven Sher, director of Zoning and
Land Use Services with Holland and Knight. W appear
before you this norning to request special exception
approval pursuant to Section 3104 of the Zoning
Regul ations to allow roof structure not neeting the
normal setback requirenents. This relief is provided
in Section 770.6 and 411 of the Zoning Regul ati ons.
The approval will allow for the construction of a hotel

in the 300 Block of E Street SWwhich is located within
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t he C-3C zone.

Wth the exception of the requested special
exception, the project fully conplies with the zoning
regul ations applicable to the GC3C zone. Bef ore
proceeding further, I=d like to confirmthat the Board
is in receipt of the Applicant=s statenment in support
filed wth the Board on Decenber 3rd.

CHAI RPERSON CGRIFFIS: W are in receipt and
the Board has conpletely read it.

MR. HUGHES: Thank you. And also that the
Board is in receipt of the report in support of the
application fromthe Ofice of Planning dated Decenber
10t h.

CHAI RPERSON GRI FFI'S: That we=re going to
have to think about. Do all the Board nenbers have
that, in receipt? Yes, indeed, we do.

MR. HUGHES: And the letter in support of
t he application from Advi sory Nei ghborhood Conmm ssi on
2D dat ed Decenber 4t h.

CHAI RPERSON GRI FFI'S: Yes.

MR. HUGHES:. Thank you. The statenent of
the Applicant sets forth the Applicant=s position with
respect to conpliance with the requirenments of Section
3104, 770.6 and 411. The statenent includes a

statement of exhibits for your reference as follows;
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Exhibit A and B are plats show ng the |ocation of the
subj ect property and Square 537. Exhibit C is a
portion of the zoning map showi ng that the property is
Zone G- 3C. Exhibit D is a series of architectural
drawi ngs and Exhibits E, F and G are testinony outlines
for w tnesses.

We=re pl eased to have the support of both
the Ofice of Planning and the Advisory Neighborhood
Comm ssion 2D as well as to have received concept
design approval fromthe United States Conmm ssion of
Fine Arts. W are not aware of any opposition to this
appl i cation. Based upon this support as well as the
statenment of the Applicant and the other evidence in
the record, the Applicant is prepared to stand on the
record of the Board.

CHAlI RPERSON @RI FFI S: The CFA approved
this, is that what you sai d?

MR. HUGHES: Yes, | did.

CHAI RPERSON GRI FFI'S:  Interesting. Board
menbers? | have no objection to standing on the record
in this case. It is a 411 case. It is clearly
sufficiently documented in the subm ssion on this.
Clearly the special exception case has been addressed.

Any concerns?

MEMBER ZAI DAIN: | just want to nake sure
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I=mclear on the situation here. Because of the nature
of the use of the building and | guess the program
requi renents of that, in a sense you want to provide
light and air to the roons so to speak and the shape of
the building that has resulted fromthat need. | keep
on using the word building but that=s not what we=re --
the roof structure is too small in order to accommodate
the proper roof structure. Am | understandi ng that
correctly? That=s why -- because you kept referring to
a 19-foot width would be the only thing you could fit
on there. | just want to nake sure where that nunber
canme from

MR. HUGHES:. Yes, it would be appropriate
for me to bring forward a w tness.

CHAI RPERSON GRI FFI'S:  That woul d be fine,

to answer the question.

MR HUGHES: I=d like to introduce M.
St even Sher.

CHAI RPERSON GRI FFI S: M. Sher, good
nmorning. W would note -- well, go ahead.

MS. SHER M. Chairman, nenbers of the
Board, to respond directly to M. Zaidain=s question,
when you take out the courts on either side which
provide light and air for the wi ndows, the width of the

sort of inverted T is 57 feet. |If you had to set back
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18 and a half feet on each side, all you=ve got left is
19 feet in the mddle that would neet the setback
requirenents.

Even though that=s a | ong anount, it=s just
not enough wdth and area to get in everything you need
to service the building.

VEMBER ZAIl DAI N: So the resulting w ndow
from the setbacks would not allow the proper roof
structure to fit in there.

MR, SHER:  Correct.

MEMBER ZAI DAI N:  Ckay.

CHAI RPERSON CGRIFFI'S:  Well, and it=s also
as it shows in the record that you have a double wi dth
corridor, so if you=re talking about centering a
pent house, it nmeans clearly centering the elevators,
which are done, but then you have the stairs, the
egress stairs which would conceivably be falling in the
m ddl e of the corridor.

MR SHER: Right, the egress stairs are
sort of a separate issue. They=re right next to the
core at the intersection of the two parts of the T
where you get the two pieces coning together and sort
of the ideal place to put them because you=ve got room
wi ndow i ssues there, too, so when you put themthere,

you run themright up to the roof, egress doesn=t neet
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set back requirenent.

MEMBER ZAI DAIN. Okay. Wen you say 18-
1/2, that=s the mnimun? | thought the setback was one
to one?

MR SHER R ght, the roof structure is 18-
1/ 2 feet.

MEMBER ZAIDAIN: Al right, okay.

MR SHER So 37 feet total |eaves only 19
feet left.

MEMBER ZAlI DAI N Ckay.

CHAI RPERSON CGRIFFI'S:  And are you clear on
the other places that it does not, in fact, confornf
Any other concerns? | nean, do you have specific
concerns?

MEMBER ZAI DAIN:  Ch, no, no, no, that was
the only one.

CHAI RPERSON GRI FFI S: Ckay, any other
guestions that can be answered by the Applicant at this
time? How nuch is a roon? No, we don=t need to answer
that. Very well, then if | am understandi ng the Board,
it is appropriate for this as presented with its
witten subm ssions and to stand on the record. I
woul d therefore, nove approval of Application 16957 of
the Sout hwest Capitol Associates, LLC for special

exception from roof structure requirenents under 411
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which would, in fact, allow a roof structure not
neeting setback requirenents as laid out also in 770.6
for the construction of a hotel at the prem ses 300
Block of E Street SW And |I=d ask for a second.
COW SSI ONER MAY:  Second.
CHAI RPERSON GRI FFI'S:  Thank you very much
Any further discussion on the notion at this tine?

MEMBER ZAIDAIN: | think for the record,
think we should note that OP reconmended approval of
t he speci al exception and the ANC did as wel |.

CHAI RPERSON GRI FFI'S:  Yes, indeed, and I
think that=s appropriate. It was stated in the opening
statenents and it is in the record but it is ANC and
OP approval and as also indicated the CFA had review
capabilities on this. Anything else?

MEMBER ZAI DAIN.  No. |=d asked a question
once but --

CHAI RPERSON CGRI FFI'S:  Very well, then al
in favor signify by saying AAye@

(Aye)

CHAI RPERSON GRI FFI'S:  And opposed.

(No response)

CHAlI RPERSON GRI FFI S: W can record the
vot e.

MS. BAILEY: The vote is recorded as 5-0-0
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to approve the application -- I=m sorry, 4-0-1 to
approve the application. Mtion made by M. Giffis,
seconded by M. May, M. Zaidain and M. Etherly. M.

Renshaw i s not present and not voting. And is this a
sunmary order, M. Chairman?

CHAI RPERSON CRI FFI S: Is there a request
for a sunmary order on this?

MR. HUGHES: Yes, sir.

CHAlI RPERSON GRI FFI S: | ndeed, | see no
reason not to do a summary order unless other Board
menbers have a difference of opinion. W can issue a
sunmary order on this. Very well, do you have a
guestion?

MEMBER ZAI DAIN. Wiy did CFA review this?
Was it --

MR SHER  Yes.

MEMBER ZAlI DAI N Ckay.

CHAl RPERSON (RI FFI'S:  Ckay, anything el se?
Then, thank you all very nuch.

MR. SHER: Thank you.

CHAI RPERSON GRI FFI'S:  Have a great day.

(Case 16959, Shakespeare Theatre typed
under separate cover)

(O f the record)

CHAI RPERSON GRI FFI S: kay, let=s resune
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wth the staff is ready.
M5. BAILEY: Application 16960 of Edrmund J.
Kielty pursuant to 11 DCMR 3104.1 for a special
exception to allow the construction of a rear addition
to a single famly dwelling under Section 223 not
neeting the | ot occupancy requirenents of Section 4083.
The property is located in the R4 District at
Prem ses 335 16th Street SE (Square 1074, Lot 83). M.
Kielty, please stand to take the oath. |s there anyone
el se here who will be testifying on this application?
(No response)

MS. BAILEY: Please raise your right hand,

(Wtness sworn.)

M5. BAILEY: Thank you. Please have a seat
at the table.

CHAI RPERSON  GRI FFI S: Good, before we
proceed with this case, clearly we=re still in the
norning. W had not nmuch delay but sone conplications
on sone of the cases and so | would anticipate that our
afternoon starts -- | would imagi ne the afternoon case
being called at 2:30 today for those in attendance for
the afternoon session. Wth that, let ne turn it over
to you, sir, and you can present your case for us.

MR KIELTY: Good afternoon, M. Chairnman
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| adies and gentlenmen. M nane is Ed Kielty and I =mthe
owner of the house at 335 16th Street SE. |I=mhere to
seek your approval of an application for special
exception to add an addition to the rear of the
bui | di ng. The use of the property currently is a
single famly dwelling and will remain a single famly
dwel ling. The purpose of this addition is nmerely to
enlarge the premses so that it=s nore confortable to -
- a nore confortable hone. | =ve submtted the --
hopefully have submitted all of the evidence, the
docunentation that is required to neet the standard for
your granting approval of this request.
In addition, | have received -- | attended
a couple of ANC neetings and there should be in your
file a copy of a letter fromthe ANC indicating their
unani nous support for constructing the addition. There
al so should be in your file letters fromthe nei ghbors
whose property i medi ately adjoins nmy property and who
will be nost inpacted by this construction. Those --
the owners of those properties also are indicating in

their witten docunment, support for constructing the

addi ti on.

CHAI RPERSON @RI FFI S: Your property is
running east to west; is that correct? The front of
your --
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MR, KIELTY: Yes, yes, it is.

CHAI RPERSON GRI FFI S: Ckay, so on the
letter submitted, the addresses wll correspond with
t hose neighbors directly north and directly south, is
it?

MR KIELTY: Correct, correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR KIELTY: Correct.

CHAI RPERSON (RI FFI'S:  And anyt hing el se you
want to add?

MR, KIELTY: Well, | don=t know that you
want to hear ny forlorn story but I=lIl give you a quick
background to it.

CHAl RPERSON GRI FFI'S:  Actually, if it goes
to the question of why are you here now and not before
you started construction, that would be pertinent.

MR KIELTY: Uh-huh, okay. | was working -
- worked for the same conpany for 30 years. | was
| ooking at a place call ed Roanoake, Virginia, took an
early retirenment in order to do sonme service
humanitarian work in Africa. | thought a good place to
do it was Washington, DC, to have ny base here and then
where there=s a community of people and agencies that
do that or have that kind of interest. There wasn=t as

great a nunber of people involved in those endeavors in
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Roanoake.

So | noved here in March of this year,
bought this property in Mrch, contracted with the
general contractor in April and the provisions of ny
contract with the general contractor, the very first
two provisions, one had to do with the responsibility
of the general contractor for obtaining all the permts
necessary to do the work. The second being that al
wor kK woul d be done in conpliance with the regulations,
ordinances of the DC governnent and any other
regul ati ons.

|=d had several honmes built for nme in
Roanoake, Virginia, never once -- and | always had a
general contractor and they handl ed everything for ne.

Here | was just having sone renodeling done and a
fairly small addition. The addition, 170 square feet
maybe of a footprint, it=s about 14 by 14 and as |=ve
| earned, |1=ve had quite an education since this canme to
nmy -- | was visiting one of ny daughters in -- the
contract called for a four-nonth tine period to
conplete it, so the work should have been done. It
started in md-April. It was supposed to have been
done m d- August and he was nowhere near done in md-
August. So | was visiting one of ny daughters in South

Carolina and | got a call fromthe contractor saying
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that we have a problem | said, you know, AWat=s the

problem@ He said, ACty inspector has shut the job

down@

So | curtailed ny -- junped on the next
pl ane, canme up. It=s a bit of a communication
deficiency that | have. | guess | haven=t | earned

Hi spanic and so | coul dn=t quite understand hi m over

t he phone, so | cane up. He still couldn=t quite
explain. | don=t think he knew what -- so | cane in
and went down to the -- talked to the inspector who had

put the sign --

CHAI RPERSON GRI FFI'S:  Stop work order

MR KIELTY: -- stop work order and tal ked
with him He said there was not a proper permt that
had been obtained. So, you know, | didn=t take out the
permt. The general contractor did everything, did the
drawi ngs, submtted whatever. And so | started getting
i nvol ved and | =ve been very invol ved ever since. |=ve
resubmtted -- as soon as | learned of that, |
resubmtted an application for a revised building
permt within a couple of weeks. | had to go out and
get additional nore detailed architectural renderings
of the work that was to be done. | had that done and
then that was referred to the Zoning Ofice who

referred it to this Board.
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CHAI RPERSON GRI FFI'S:  Okay.

MR KIELTY: And | understand that the --
so | understand what happened. | understand what did
happen. I=mtrying to do everything, you know, that I
can to rectify it. | feel I=ve dealt in good faith
t hroughout this with everybody and I=mjust -- | seek
your favorabl e consideration.

CHAI RPERSON GRI FFI S: Ckay, good, we
appreciate that and clearly you=re here because of the
referral fromthe ZA which indicates that you actually

are beyond the | ot occupancy which woul d have al |l owed
you to put this addition. You are under 23 for us with
is the addition to a single famly dwelling which is a
speci al exception. A quick | guess point of
information in ny mnd, the submtted draw ngs,
exi sting and then new work plans, those are the ones
you say you did comm ssion froman architect?

MR KIELTY: Yes, yes.

CHAI RPERSON GRI FFI'S:  Okay. Well, in the
spirit of |learning and not nmaking any nore m stakes, |
woul d hope that your first floor plan actually has a
door, sone neans of getting into your addition because
it=s not show ng. You also have bathroons that seem
only big enough to open up a door in, so | don=t think

you can fit any fixtures. So not that that is within
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our purview or jurisdiction, but |I would just point
that out as a note so that your contractor doesn=t
build a solid wall and your addition is actually
wor t hl ess, except fromthe exterior which you=re going
to have to junp off the roof to get to your backyard to
get back in, but that=s just the way | was reading it
very quickly.

Any ot her questions at this point?

MEMBER ZAI DAIN:  You=ve taken these plans
to your neighbors, did | understand that correctly?
know t here was sone subm ssions saying that there were
no --

MR, KIELTY: | =ve had the nei ghbors cone
t hr ough. | had the plans available, they=re on the
site and the neighbor that | could not get to respond
to ne was HUD owns the house right next door and it=s
vacant. |t=s been vacant.

MEMBER ZAI DAIN. Right.

MR KIELTY: And | wote to HUD a coupl e of
times.

MEMBER ZAl DAI N: So it=s your testinony
that your neighbor -- there=s no opinion of your
nei ghbors that this will effect their light and air or
negatively effect their property.

MR.  KIELTY: That =s correct. And you
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should have -- you should have letters in your file
from each of those nost imredi ate nei ghbors with the
exception of HUD, so the neighbor to ny imedi ate |eft.
The HUD owned honme is to the imrediate right but
there=s only one hone to the left of nme and then
there=s an alley, so that neighbor, | have a letter
fromthat neighbor. The HUD house and then the two to
the right of the house owned by HUD, | have letters
fromthose two honeowners al so.

CHAI RPERSON (RI FFI'S:  Right, which woul d be
337, 331 16th Street SE and 329 16th Street SE.  Ckay,
clearly under the provision of 223, 223.4 gives the
Board jurisdiction in terns of any sort of required
treatments and that is in the way of design or
screening or any sort of exterior lighting. Usually
that=s certainly -- not usually, we always | ook at that
as it=s pertinent. I=ma little encunbered by it in
that this is up and it=s hard to change sone of the
design. | can tell you for future reference, as you
say, you build other houses, if you do this, it=s --
what is the material that=s cladding the addition on
this buil ding?

MR, KIELTY: I=msorry, could you --

CHAl RPERSON GRIFFI'S:  The material, what is

your exterior material?
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MR, KIELTY: It=s a vinyl siding.

CHAI RPERSON GRI FFI S: | ndeed. And the
front and existing material on the building is what?

MR, KIELTY: It=s brick and masonry.

CHAI RPERSON (RI FFI'S:  Okay, I=l1 take note
of that. Go ahead, M. May.

COW SSI ONER MAY: Ckay, well, I=m very
glad to get the background on this because when | read
this file and the information that it submtted, it
just made ne nmad. And now | understand that you=re
probably mad with ne because it=s -- the idea that
something like this could be built wthout proper
zoni ng approval in advance, wi thout proper permts, is
disturbing and it=s also -- what nmkes it nore
bot hersone is that frankly, if this had occurred in a
| ot of other neighborhoods in the city, it never would
have gotten this far, never, ever, and | can -- it=s
particul arly bothersonme for ne because | happen to |ive
not too far away and | understand nore about the
dynam cs of the nei ghborhood.

Wiat we=re faced with now is a fait
acconpli. | mean, this building is built. [It=s not
clear to me that when | look at this, because of the
i nformation that you=ve submtted and | understand why

now -- thank you very nuch and | appreciate it and am
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synpat hetic, but the information that we have is even
somewhat sketchy. So I=mgoing to ask a few questions
about the property itself so | understand sone of the
di sagreenents that | see.

Your plans that were submtted here seemto
indicate that originally you had the main body of the
house and then there was a narrower extension that was
the dining roomand then there was a little dogleg area
back here that was -- you know, previously gave you
light to the mddle of the house, right? It=s |ike the
properties next door where you had that recessed,
right?

MR KIELTY: Correct.

COW SSI ONER  MAY: Ckay, now that=s all
been filled in, right?

MR KIELTY: Correct.

COW SSI ONER MAY:  (Ckay, and you=ve broken
t hrough the wall there and now that area, that little
area that was beside the house is the kitchen and
you=ve added a new room beyond that essentially.

MR, KIELTY: Uh-huh.

COW SSI ONER MAY:  The property next door
333, the HUD property, was that one the sane shape as
yours in essence, a mrror inage?

MR. KIELTY: 1In the sanme shape or the sane
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di mensi ons - -

COW SSI ONER MAY:  No, did it look like --

MR. KIELTY: | would say so, | would say
so.

COW SSI ONER MAY:  So in other words, where
you have gone 15 feet beyond the back end of your
property, the back end of your house as it has been
nodi fied now, is 15 feet beyond the back wall of your
nei ghbor=s property, right?

MR KIELTY: Correct.

COW SSI ONER MAY:  Roughly. Ckay. Now, it
is the -- what we are seeing in this photograph is the
full width of the property, right?

MR, KIELTY: Yes.

COW SSI ONER MAY: This wall to this wall,
that=s 14 feet w de roughly.

MR, KIELTY: Yes.

COW SSI ONER MAY:  (kay. The -- that does
not agree with this one which seens to inply that the
addition is 15 feet wide and -- I=msorry, eight feet
wi de and 15 feet |ong, where you=ve colored it in here.

This is -- I=m looking at the surveyor -- this is
Exhi bit Nunmber 2 which seens to indicate that the
addition is just the width of that narrower portion of

the house but, in fact, it=s the full property w dth,
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right?

MR KIELTY: It is the full property w dth,
yeah.

COW SSI ONER MAY: Ckay, all right, I just
wanted to nake that perfectly clear. Going back to

buil ding code issues, this is a bit of an aside but
when | | ook at the back end of this house and | | ook at
the way the roof is sloped, you either have a condition
now where your eave and gutter is overhanging your
nei ghbor=s property or your property is not actually on
the building line, on the property line, which is a
different sort of building code issue, right? | nean,
we either have to be -- in a sense we=ve either got a
six-inch side yard or you=re overhanging your
nei ghbor =s property.

MR KIELTY: =m not sure where we=re
over hangi ng.

COWM SSI ONER  MVAY: Ckay, if you |ook at
this photograph where we=re |ooking directly at the
back side here, your gutter here, right, is projecting
off the side of your house, so it=s either -- the face
of your property is on the property line, then you=re
i n your nei ghbor=s space or if you=re in your own space
then the face of your building is six inches off the

property |ine.
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MR, KIELTY: Uh- huh.
COW SSI ONER MAY:  So technically, it=s not

-- in the one case it would be a building code thing,

think, and in the other case, | think it=s a zoning
i ssue. This is why it=s exceptionally inportant, |
think, that that -- these matters be clear in advance

and that the permts all be straight and in spite of
the fact that you=ve hired a general contractor and, in
theory, delegated responsibility to them you=ve
| earned yoursel f that you=re responsible.

MR. KIELTY: Right.

COW SSI ONER MAY: The -- | guess one of
the questions | had about the history of it is when you
contracted with this general contractor and they
theoretically got some permts because they actually
had an i nspector cone out, right, what permt did they
get? Was it a renovation permt?

MR, KIELTY: That -- they did not get a
permt that was for the full extent. It was just --
not for the addition. They did not --

COW SSI ONER MAY: | see, so they only
sought a renovation permt --

MR KIELTY: Correct.

COWM SSI ONER MAY:  -- and then they rolled

in and started building the addition.
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MR KIELTY: Correct.

COW SSI ONER MAY: | guess | have one | ast
guestion which is an interpretation question. |=m not
sure who -- this is not a question for you. |If you had
an attorney with you, | mght ask your attorney but
there is a statement in your summary of the relief that
you have an average 20-foot deep yard, rear yard, and
t hat =s because you=ve got that |ong narrow extension.
You=ve got a weird property shape according to the
survey.

| guess what |=m wondering and nmaybe even
ny fellow Board nenbers can tell ne on this, when we=ve
got different rear property lines, how do you figure
out what the rear yard -- where do you neasure the rear
yard fronf?

CHAI RPERSON GRI FFI S: Oh, because of the
dogl eg that they have?

COW SSI ONER MAY:  Yeah, yeah, 18 feet so,
does that nmean -- does that mean that he could build
two feet off of the other -- | nean, how do you neasure
rear yard in this sort or circunstance?

CHAI RPERSON GRIFFI'S:  If I=m not m staken,
it can -- it=s neasured either as a proportion -- if
it=s an angled area, you neasure it as a proportion.

COW SSI ONER  MVAY: So you can get an
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aver age?

CHAI RPERSON GRI FFI S: Right, and in this
circunstance, | think the Zoning Adm nistrator would
| ook at neasuring it fromthe mddle of the structure
to the corresponding line at the end of the property.

COWM SSI ONER MAY:  So technical ly speaki ng
then, this would require a rear yard vari ance.

CHAI RPERSON (R FFI'S:  That=s an interesting
poi nt .

COMW SSI ONER MAY: This is why | ask the
question because | want to make sure you have
everything that you need.

CHAl RPERSON GRIFFI'S: Yeah, no need to cone
back.

MR, KIELTY: Huh?

CHAI RPERSON @RI FFI S: | totally agree,
there=s no need to cone back. Are you --

MB. MONRCE: | don=t know to be honest wth
you.

CHAlI RPERSON GRI FFI S: Ckay. M. My, if
you woul dn=t m nd taking that question back, that would
be excellent. We=|| get a clarification on how it
would be utilized. Let nme also pick up on M. My=s
points which | think are all very pertinent. The

drainage is an inportant piece especially if that is an
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over hang beyond your property line. But it also goes
to functioning and how you=re going to actually utilize
that and any problens that may occur. |If your gutters
get filled, quite frankly, you m ght have a very angry
nei ghbor as you=re dunping all your water into their
property. Again, beyond our jurisdiction but certainly
good notes to point out.

Let me get clarification on that. As you
put this addition, which goes from property line to
property line, you have created a w ndow well on the
second floor; is that correct?

MR. KIELTY: The wi ndow wel | being?

CHAlI RPERSON (R FFI S: Behi nd your bat hroom
on the second floor, your new bathroom what is there?

MR KIELTY: There -- at the rear of the
house is a bedroom on the second fl oor.

CHAlI RPERSON GRI FFI S: I ndeed, and that
woul d be, if | renenber, on the west direction but talk
to me about either the north or the south. On the
opposite side -- right, if you=re standing in the
bedroom you walk into the bathroom and you went
t hrough that wall where your sink is, what do you go
into?

MR KIELTY: There is a -- you enter -- in

the addition, that second | evel, there=s a bat hroom and
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t he bedroom ar ea.

CHAI RPERSON GRI FFI S: Ckay, do you have
your plans with you?

MR. KIELTY: Yes, uh-huh.

CHAI RPERSON (RI FFI'S:  Can you pull out new
second floor and new first floor? Let=s start with the
new first floor. You have a wi ndow in your dining room
that | ooks into the kitchen; is that correct?

MR. KIELTY: That=s correct.

CHAI RPERSON GRI FFI S: Ckay, and just for
clarification, as you go back even further --

MR. KIELTY: There=s not a --

CHAl RPERSON (R FFI'S:  That=s fine, what |=m
just thinking about in ternms of ny coments on the
addition, it looks |ike there may be a square colum in
the mddl e of your doors going to your closet, however
t here=s no col um above. Now, the -- go to the second
floor then, in the sanme area that=s above the kitchen,
what =s above the kitchen? Can you get into that space?

MR, KIELTY: (No response)

CHAl RPERSON (RIFFI'S:  Here=s the way | read
it and perhaps -- I=mnot sure we definitively need the
answer al though there=s a zoning question that arises
fromthis; in order to call your second bedroomin the

processi on, you need that w ndow into an open w ndow
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well and | read that as a wi ndow well because there=s
no access into it and actually your master bedroom has
a w ndow there and the other bedroom does. O herw se
you have a den and not a bedroom because it woul dn=t
have an exterior w ndow. Now, the question
woul d conme, has he created a closed court if on the
ground level it=s actually filled in and the -- is it
above the first floor structure it actually creates a
court?

MR KIELTY: No, that is -- | don=t know if
-- there=s a photo that I=mnot sure that you have but
if I can --

CHAI RPERSON GRIFFI'S:  Tell me what it is.

MR KIELTY: It shows on the addition on
that side a window, a new wi ndow on that side of the
house.

CHAI RPERSON GRI FFI S: Real | y? Faci ng
directly out to your neighbor=s property?

MR. KIELTY: Facing, yes.

CHAI RPERSON GRI FFI S: I ndeed, then that
can=t be a property line wall. If it is a property --
wel I, oh, gosh.

COMWM SSI ONER MAY: I f it=s not a property
line wall but it needs to have a | egal side yard.

CHAI RPERSON GRI FFI'S:  That =s true.
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COM SSI ONER MAY: O at -- | nean, a |egal
side yard in this circunstance would have been an
extension of the existing brick wall.

CHAI RPERSON (RIFFI'S: Right, if it was --

COW SSI ONER MAY: It coul d have been that
which if it=s less than eight feet and it was, it |ooks
like five feet or six and a half, okay. But w ndow on
the property line is another problemand --

CHAI RPERSON (Rl FFI S: well, it=s not --
he=s allowed to do it. It=s just at his own risk. |
mean, that can be covered up.

COW SSI ONER MAY:  Ri ght .

CHAI RPERSON  GRI FFI S: What would the
dimension be if this was classified as a closed court?

MB. MONRCE: Under Section 406.1, R4 here,
m ni mum wi dth and area of closed court with four inches
per foot of height of court but not |ess than 15 feet,
an area tw ce the square of the required width of court
di mensi on based on the height of court but not |ess
than 350 feet. Assuming this is not a one-famly
dwel ling, it=s a detached, sem -detached or is it a row
house?

MR. KIELTY: It=s a row house.

M5. MONRCE: |It=s a row house, okay.

MR, KIELTY: And it=s in an R-4 district.
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CHAI RPERSON (RIFFI'S:  Ch, man, well, | hate
to make this nore difficult but another winkle in this
is from the photographs you=ve just submitted, which
w Il now go into the record, you have sone fenestration
on that colum wall which is not represented on the
drawi ngs, neani ng we=re | ooking at draw ngs that don=t
even represent what woul d have been built but in fact,
what is there and what has been built. So, I=m--

MEMBER ETHERLY: And M. Chair, we do have
some clarification on that side yard question from a
noment ago - -

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER ETHERLY: -- that staff would be
prepared to advi se on.

CHAI RPERSON CGRIFFI'S:  No, on the rear yard.

MR, MOY: M. Chair, on the rear yard
requirenents, if you refer to the zoning -- the ZA=s
menor andum dat ed Cctober 8th, those cal cul ations were
correct and if you | ook at your surveyor=s plat, we=re
addressing in terns of the calculation, it=s an area --
it=s an area neasurenent as opposed to a linear
measurenent and so by taking the calculations of the
area, it gives you the average anmount of 20.3 feet, so
that would be correct. It=s consistent with the

conmput ations that was prepared by the ZA
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CHAl RPERSON (R FFI'S:  So what you=re sayi ng
if you would take the total square footage of the area
and then divide it by the wwdth which is correct.

MR MOY: That=s correct.

CHAlI RPERSON GRI FFI S: And so that would
give you a -- | guess it wouldn=t be -- | don=t know
how to do that.

COW SSI ONER  MAY: Effectively, it=s an
average. Effectively it=s an average. You could cone
to the sane conclusion by taking the Iength that=s 10
feet away versus the length of rear yard, rear property
line that=s 20 or 32 feet away and you know, nultiply
them average it out.

CHAI RPERSON GRI FFI S:  Ckay.

COW SSI ONER MAY:  And the concl usion was
20.3 feet?

MR MOY: That=s correct.

COW SSI ONER MAY: So thank goodness, we
don=t need a rear yard variance.

CHAI RPERSON @RI FFI S: Boy, you just got
neted in on that one. GCkay, well, actually all these
go away. W don=t have a closed court as established
by the photographs that are in the record right now.
This is a solid addition. We=ll take that wall that=s

showi ng which | thought actually was inaccurate but is
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accurate and what you do with that additional space in
t here, we don=t know.

COW SSI ONER MAY: | =m not sure what you
just concluded there. Take a |ook at that picture and
tell me what you=re seeing.

CHAI RPERSON GRI FFI'S:  What | =m seei ng as
| ook at this picture is that we have a solid wall al
the way down, so there=s a solid wall that cones al
t he way through.

COW SSI ONER MAY:  No, it does not. This
is the property line.

CHAI RPERSON GRIFFI'S:  Ch, man, there=s a
wi ndow ri ght there.

COW SSI ONER  MVAY: This is lower, the
w ndow is in the bedroomand then there=s a --

(Di scussi on not on m crophone)

COW SSI ONER MAY: | =m not sure whether --
do we have a clarification on the closed court
requi rement, because it seens to ne that there is sone
precedent for building a full width addition at the
rear of a house with a non-conpliant side yard |ike
t hat . So that if we could do it on, you know, the
ground floor, then we ought to be able to do it on the
second fl oor, building code issues and drai nage asi de.

But I would think that if it=s possible to have a
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cl osed court, you know, that would be a full height of
t he building, that ought to be --
M. MONRCE: Well, is there a closed court?
Is that the determi nation fromthe picture?

CHAlI RPERSON GRI FFI S: There is a w ndow
wel | created on the second fl oor.

M5. MONRCE: That=s not a court, though. |
mean, just because there=s a w ndow there, | don=t
think --

COW SSI ONER  NAY: There=s wi ndow wel | .
There=s a space that is six and a half feet w de and
13 feet long that is enclosed on three sides and the
fourth side is the property line and it starts
approximately say 10 feet off the ground. Now, ny
recollection from past cases is that would still be
considered a closed court, but is it a closed court
that requires a variance?

M5. MONRCE: It mght be a court niche.
I=m | ooking for the definition of court, see if it

gives a height above grade and | don=t see anything

that is --
CHAI RPERSON GRI FFI S: It could very well
fall into a court niche.
M5. MONRCE: -- particularly hel pful.
COW SSI ONER  VAY: Isn=t a court niche
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typically an architectural enbellishment if you will?
CHAI RPERSON GRI FFI' S:  Uh- huh.
M5. MONRCE: Yeah, | nmean a court niche is
an indentation, recess or --

CHAI RPERSON (RIFFI'S: Do you know what that

M5. MONRCE: ~-- or architectural treatnent
of the exterior wall of a building not a court which
opens onto a street, yard, alley or court.

CHAI RPERSON GRI FFI'S:  kay, first of all,
we need a cal cul ator.

COW SSI ONER  MAY: If it=s a court, it
can=t conply on square footage, if it=s a closed court.

CHAI RPERSON GRI FFI S: Di vide by 12. Why
because it=s | ess than 360 square feet?

COMM SSI ONER MAY:  Yeabh.

CHAI RPERSON GRI FFI'S:  Are you | ooking at
t he di nensions |I=mlooking at, four feet seven inches
by 18 feet, by 11 feet eight inches? That is right.
And the second floor?

COW SSI ONER MAY: No, |=m going by the
survey.

CHAI RPERSON GRIFFI'S: It doesn=t | ook |ike
we=re getting lunch today in case anyone i s wonderi ng.

(Pause)
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COW SSI ONER  MAY: Sorry to extend the
process here but we=re trying to make sure that what
we=re doing is what you need to nake this building work

or at |east that we=re considering the right questions.

(Pause)

CHAI RPERSON GRI FFI S: Here=s what |
suggest, this is what I=d like to do, as M. My is
stating, we=re just trying to nake sure that everything
is in order so that we don=t have any other
conplications that will cause problens for you, so with
it, we are now very del ayed and we don=t often take as
much time to go through this, but what | would like to
do is have you step out and work with staff quickly for
review and sone questions. They are very aware of what
we=re saying up here and are -- will ook to -- I think
right now we just have the court issue, the closed
court issue above the first floor because that becones
a variance case, not a special exception which is
totally different.

Then what we=d like you to do is have
sonmething witten up quickly and staff can get it to us
when we are in our afternoon session briefing it on
what it is that you are |looking for. |=m making sone

assunptions on your schedule but if we get that
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information that is maintaining it as a special
exception, we will be able to proceed very quickly with
t hat . If this is actually beyond that, then we=re
going to need to readvertise and reschedul e because
it=s a totally different application.

So that=s what | would do at this tine. |
woul d ask your cooperation and just taking a quick
review with staff and then we wll [look for that
briefing sone tinme shortly in the afternoon. So with

that, yes, M. My.

COW SSI ONER MAY: | just want to add one
thing. | don=t want ny earliest remarks to comuni cate
to the applicant that the -- that there is something

fundanmentally wong with what he=s trying to do here.
It=s clear to ne that, given the background of all of
this, that the errors that have occurred in this case
are ones of not understandi ng necessarily what=s -- al
that=s required and that you may have been | ed down the
wong path by sone people who you had trusted and |
think that we=re going to try to do everything we can
to make sure that you can proceed with this, although
we just want to make sure that all of the hurdl es that
you need to clear, can be cleared here before
pr oceedi ng.

CHAI RPERSON @RI FFI S: I  think that=s
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exactly right and that=s why we=ve actually taken the
time to review this and do the actual calculations
whi ch even though we are now al nost three hours beyond
our schedul e have taken the tine to do it, because it=s
that inportant. So we would ask you to step aside and
we appreci ate your patience.

M. My, | understand that you may be
| eaving at this point; is that correct?

COW SSI ONER MAY:  Yes.

CHAI RPERSON GRIFFI'S:  Very well, | want to
note, is Georgetown Day representative, if they=re
here, |1 would suggest that we stay for a couple extra
m nutes and we go to our public nmeeting the | ast agenda
itemon that. | will let everyone get organi zed as we
have to do sone recordi ng changes at this point.

(Of the record to recess the public
neeting at 1:58 p.m)

(On the record at 2:57 p.m)

CHAI RPERSON &Rl FFI S: A point of
clarification. I was m staken in ending our norning
session as we had sent an applicant out and so | would
like to continue the | ast case of the norning which is
Application 16960 of Ednund Kielty. Board nenbers, we
have been given an anended drawing as record in this

application that indicates that a translucent roof wll
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be installed as part of the construction on this.
Therefore, renoving what was |ooking to be a closed
court on this single famly hone and therefore, it has
been reviewed by staff and is, in fact, correctly
before us as a special exception which, if approved,
woul d al |l ow construction of the rear addition to this
prem ses under 223.

Wth that in mnd, we have no OP report on
file with this case. We do have the ANC-6B. It is
Exhi bit Nunber 22 which is recomrendi ng approval for
the application and that is all the subm ssions that I
have attendant to this case.

Is anyone here to give testinony today
regarding the Edmund Kielty, 16960? Not seeing an
i ndi cation of personal testinony, there are no parties
in this case and we do have the subm ssion as stated on
the record previously of the adjoining and adjacent
nei ghbors al so in support.

M. Kielty, do you have any closing
remar ks?

MR KI ELTY: | just want to express ny
appreciation to the Board and to your very able staff
for the tinme and consideration you gave this matter and
| hope that I=mable to nove it through to concl usion

rapidly. I would ask for your approval of the
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exception with the condition that the translucent roof
be added if that=s appropriate.

CHAI RPERSON GRI FFI'S:  That=s an excel | ent
point. I=mnot sure we need to condition it in that it
is as submtted into the record and therefore, what
we=re approving is what is submtted for record
dr awi ngs. Record drawings are now showi ng, as
initialed by you and dated, that there=s a transl ucent
roof there. | would only direct you to spend adequate
time in detailing how that is attached and how the
water is actually dealt with as it hits that roof as
we=ve I ndi cat ed ot her i ssues regar di ng this
application. So if there=s no other further conments,
guestions, | would nove approval of Application 16960
of Edmund Kielty for a special exception to
construction at the rear of the single famly dwelling
under Section 223. This application did cone to us not
nmeeting the |ot occupancy requirenents under Section
403 and this is the prem ses at 335 16th Street SE

MEMBER ETHERLY: Seconded, M. Chair.

CHAI RPERSON  GRI FFI S: Thank you, M.
Et herly. Is there any discussions on the notions?
Clearly we have no evidence in the fact that there is
any sort of deterioration of the use of adjoining

nei ghbors= property or any inpedinents into the |ight
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and air of the adjacent properties and | think it is in
total conpliance with 223. Any other comments to the
notion? If not, then | can ask for all those in favor
signify by saying AAye@

(Aye)

CHAI RPERSON GRI FFI'S:  And opposed?

(No response)

M5. BAI LEY: M. Chairnman, do we have a
proxy on this case?

CHAI RPERSON GRIFFI'S: | do believe we do.

M5. PRUTT: M. Chairnman, you have a proxy
fromM. My in the affirmative.

CHAI RPERSON GRI FFI'S:  Thank you very much

MS. BAILEY: The vote is recorded as four
zero, one for approval of the application. Mdtion nade
by M. Giffis, seconded by M. Etherly. M. Zaidain
is in support. M. My is in support and Ms. Renshaw
is not present today, therefore, not voting.

CHAl RPERSON GRI FFI'S:  Good, thank you very
much. M. Kielty, thank you very much for vyour
patience and --

MR. KIELTY: Thank you very nuch

CHAI RPERSON GRIFFI'S:  -- and good luck to
you. Wth that, | can conclude the norning session and

| would like to call for the afternoon session on the
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17th of Decenber and w sh everyone a very good
afternoon. This is the public hearing of the Board of
Zoning Adjustnments for the District of Columbia. M
name is CGeoff Giffis. | am chai r person. The vice
chai rman, Ms. Anne Renshaw, is not with us today. M.
Curtis Etherly sitting to nmy right is present and al so
M. Zaidain representing National Capitol Planning
Conmi ssi on.

Copi es of today=s hearing are available to
you. They are located at the table close to the door
where you entered into the hearing room | would just
make note for those unfamliar that al | public
hearings are being recorded; and so we ask that
everyone please refrain from making any disruptive
noi ses or actions as it does detract fromthose giving
testinony and from Board nenbers trying to listen
intently to that testinony. | would also note and ask
everyone to turn off all their cell phones and beepers
at this time so that we also do not have disruptions
with that type of noise.

Al'l persons planning to testify either in
favor or in opposition are to fill out two wtness
cards. The witness cards are |ocated at the table and
also the table in front of us. Those two cards are to

be filled out and given to the recorder, who is sitting
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to nmy right prior to comng forward to speak to the
Boar d. If the cards are not given to the recorder
prior to, the hearing will be stopped as |I=m sure the
recorder will stand up and ask you for those.

So that being very clear, |=m hoping everyone
will fulfill that requirenent. | amnot going to run
t hrough the standard procedures for special exceptions
and variances, as our afternoon has one appeal case and
we Wi ll go through the actual process for the appea
when the case is call ed.

Cross examnation of witnesses is permtted
by the Applicant and/or parties. The ANC wi thin which
the property is located is automatically a party in the
case. The record will be closed at the concl usion of
our hearing except for any material that is
specifically requested by the Board and the Board wl |
be very specific on what material is to be submtted
and when it is to be submtted to the Ofice of Zoning.

After that material has been received,
clearly it goes without saying that the record will be
finally and conpletely closed and no other information
t hen woul d be accepted by the Board. The Sunshi ne Act
requires that all public hearings on each case be held
in the open and before the public. The Board may,

however, consistent with its rules and procedure and
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t he Sunshine Act, enter into executive session during
or after a public hearing on a case in order to review
the record or to deliberate on the case.

The decision of the Board in contested
cases and in all cases is to be based exclusively on
the public record and therefore, we ask that people
present today not speak to the Board. W will nake
every effort, in fact, we wll conclude this

af ternoon=s hearings at 6:00 o=clock if not before.

And so at this tinme, | think we can take up any
prelimnary matters. Prelimnary matters are those
which go to whether a case wll or should be heard

t oday, such as a request for postponenents, continuance
or withdrawal s or whether proper and adequate notice

has been presented regarding the case before us today.

If you believe the Board should not
proceed, now is the tinme to raise such a matter. I
will take as an indication of people with prelmnary
matters that they will approach the Board and sit at
the table to give testinony and | will ask staff at
this tinme if they have any prelimnary matters for the
Boar d.

M5. BAILEY: M. Chairman, good afternoon

and no, staff, does not have any prelinmnary matters.
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CHAI RPERSON GRI FFI'S:  Thank you very much
and I would al so say good afternoon to you, Ms. Bailey
and also to M. My and Ms. Pruitt who is with us
today, the able staff of the Ofice of Zoning. Ms.
Monroe representing the Corporation Counsel in ny |eft.

Wth that, then, let=s call the first case in the
af t ernoon.

M5. BAILEY: Application Nunber 16950, this
is an appeal of the Wst End Ctizens Association
pursuant to 11 DCVR 3100 and 3101 from the
adm ni strative decision of David Clark, D rector, and
Robert Kelly, Zoning Adm nistrator, Departnent of
Consuner and Regul atory Affairs, in the issuance of
Certificate of Gccupancy Nunber @039477 issued on
August 16th, 2002 to Ceorge Washington University,
permtting the occupancy of the subject prem ses by an
apartnent and parki ng use.

The Appellant alleges that the Certificate
of QOccupancy was issued without full conpliance with
Zoning Comm ssion Oder Nunber 746-C. The subj ect
premses is located in the 3C districted prem ses, 1957
E Street NW (Square 122, Lot 29). Al those persons
who will be testifying this afternoon, please stand to
take the oath, and pl ease raise your right hand.

(Wtnesses sworn)
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M5. BAI LEY: Thank you. Wul d the
Appel I ant please sit at the table?

CHAI RPERSON GRI FFI S: Good and while you
get organized, let nme outline the order of procedure as
we have established. That would be first, we=ll have
t he Appellant=s case. Second, we would hear fromthe
Adm nistrative Oficer=s case the Zoni ng Adm nistrator.

Third, we would have the property owner=s case if one
is presented. Fourth, would be the Advisory
Nei ghbor hood Comm ssion and fifth would be rebuttal and
closing statenents by the Appellant.

MEMBER ZAIDAIN:. M. Chair?

CHAlI RPERSON GRI FFI'S:  Yes.

MEMBER ZAI DAIN. Before we get into this, |
want to state for the record that when the Zoning
Comm ssi on took the proposed action to adopt this order
permtting the PUD nodification of 1957 E Street. That
order was referred to the National Capitol Planning
Conm ssion for review and comment and in ny capacity as
a project reviewer at NCPC, | did the analysis for that
review which entail ed assessnent the PUD=s inpact to
t he surrounding federal interests and then | presented
that to our Comm ssion for their deliberation.

| do not feel that nmy role in that process

woul d bias me in this proceedi ng and unl ess there=s any
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ot her comments in that capacity, | wish to continue on
t he case.

CHAI RPERSON @RI FFI S: Very well, any
guestions fromthe Board?

VMEMBER ETHERLY: M. Zaidain, could you
speak to what role, if any, you played in the
Conmi ssion=s ultimate disposition of that particular
pr oceedi ng?

MEMBER ZAI DAI N: Well, when you say
Commi ssi on, you nean, NCPC or the Zoni ng Comm ssion?

MEMBER ETHERLY:  NCPC.

VMEMBER ZAl DAI N: | provided a staff
recommendation to them on the project which and our
recommendation was that it had no inpact to the federa
interest. Furthernore, it=s ny understanding fromthis
case, from reading through the file that the issues
here deal with the anenity package and sonme of the

conmpliance thereof, and that was not an issue at NCPC.

MEMBER ETHERLY: Based on M. Zaidain=s
di sclosure at this particular point, I would not have
any difficulty wth M. Zaidain continuing to
participate in this matter

CHAI RPERSON GRI FFI S: Good, | appreciate

that. | have no question that M. Zaidain can continue
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wth his inpartiality with this case and have no
obj ecti on. The Appellant, if they would introduce
t hensel ves and give their nane for the record, can
coment on M. Zaidain=s disclosure at this tine.

IVB. KAHLOW I=m Barbara Kahl ow
representing the West End Citizens Association today
with Sara Maddux and | believe we have no objection
sir, to --

CHAlI RPERSON GRI FFI'S:  You do or do not?

M5. KAHLON No, we do not. | just asked
her, too. Thank you.

CHAI RPERSON GRI FFI'S:  Ckay, very well, and

do --

M5. MADDUX: | =m Sara Maddux from the West
End Citizens Association and there is no objection
t hank you.

CHAI RPERSON GRI FFI S: Ckay, thank you.
Does the Zoning Adm nistrator have any objection to M.
Zaidain continuing is signifying by nodding head no,
and does the owner or owner=s representative have
conment or objection to this? Also indicating not. So
we will continue although that was the opportunity to
get us all out of here as we would have | ost a quorum

However, we will continue with this.

And | et nme establish the procedure, as |I=ve
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run down, is that clear to the Appellant at this point?

M5. KAHLOW Yes, it is.

CHAI RPERSON GRI FFI'S:  Okay, very well, we
are going to be running a clock on the case and |=d
like to establish 45 mnutes for the presentation of
t he Appel |l ant=s case. Is that within reason as you
have planned to present your case?

M5. KAHLOW It wll be between 45 and an
hour as the regulations require, closer to 45, but it
may be a few mnutes nore than that.

CHAI RPERSON GRI FFI'S:  Ckay, in which case,
we=l1 have it run at 45 and then just have it run over
and at an hour, we will reassess if not -- well, we=l|
keep it at an hour. Now, there are several things, |
think, we=ll give directive to as they are presented
that will be outside of our jurisdiction and outside of
the scope of this hearing. | wll interrupt you and
direct you to nove away fromthose. | wll give you an
opportunity to address that if you disagree with ne,
but I think -- and there it is because it wll be
advant ageous for you not to speak to things that we

can=t deal wth.

That being said, | don=t think |I have any
ot her directions. Unl ess other Board nenbers have
such, I will turn it over to you then
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M5. KAHLOW Thank you. Again, |=m Barbara
Kahl ow. This afternoon |=mhere along with Sara Maddux
representing the Appellant, the Wst End Citizen=s
Associ ation. The West End CA was founded in 1910 and
is one of the oldest citizens associations in DC It
is the principal community organization in the George
Washi ngton University Canpus Planned Neighborhood.
Unfortunately, the 1957 E Street |and use case before
you today has been going on for over 11 years. The
| ast page of ny statenment gives a brief set of dates so
t hat you can foll ow what happened when.

The BZA has been involved in this case
since Septenber 2000. The Wst End Gitizens
Association will show today by a preponderance of the
evi dence that; one, GWNis out of conpliance with the
Zoning Order 746-C for the 1957 E Street PUD by one,
not contributing the unconditional required $100, 000. 00
contribution to the Foggy Bottom Program Foundati on by
t he August 16th, >02 deadline and continuing to this
day; two, not instituting a parking restriction policy
for the fall 2002 senmester and to this day and three,
not conplying with the DC Environnental Policy Act for
new projects after the August 17th, >01 contract,
bi nding contract that GW signed with the Wst End

Citizens Association, including three projects in the
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23rd Street corridor.

CHAl RPERSON &Rl FFI S: Ckay, | et me
interrupt you right there on itemnunber 3, in terns of
Envi ronnental Policy, do you want to briefly give ne an
i ndi cation of why and how this Board has jurisdiction
to address that?

M5. KAHLOW  Yes. The Zoning Comm ssion
order specifically as a condition of the order and I=I
be discussing this in great detail, requires the
Appl i cant, George Washington University, to conply with
the DC Environnmental Policy Act for all canpus pl anned
proj ects because in the past they have not done so for
a variety of reasons. So it=s in the order and the BZA
has jurisdiction to meke sure that the Zoning
Adm ni strator is enforcing the Zoning Conmm ssion PUD
or ders.

CHAI RPERSON GRI FFI'S:  Okay, so your point
is that it is not conplying with the Environnmental
Policy Act which was -- the conpliance with which was
a condition in a previous order.

M5. KAHLOW In the order we=re talking
about, yes, that=s correct.

MEMBER ZAI DAIN.  Just to foll ow up on that
for clarity, that was put in the Zoning Conm ssion

order just to reiterate sonething they=d have to be
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required to do anyhow.

M5. KAHLOW As in that overall but we
wanted to specifically --

MEMBER ZAIDAIN: GWis not in one of those
areas of the city where they are exenpt fromthe --

M5. KAHLOWN That is correct. W -- the
West End Citizens Association and the rest of the
community organi zations, at t hat poi nt I was
representing the Foggy Bottom Association, filed a
conpr ehensi ve pl an anendnent which passed the DC City
Council twice. NCPCtried to overturnit. It finally
passed, however, again, and it is current |aw that al
of GW canpus no matter where its boundaries is, are
outside of the Central Enploynent Area. The DC
Environnmental Policy Act says projects outside of the
Central Enploynent Area are required to follow that act
and all of their projects, including this particular
site, this particular site was one of the five sites
that we dealt with at NCPC because we said it would
have an i npact on our conmmunity.

| testified in front of the NCPC seven
times, | believe, on this.

CHAl RPERSON (RI FFI'S:  Ckay, well, 1=m going
to hear from corporation counsel and then I=mgoing to

give the other participants a chance to address this if
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we could just halt the clock for a brief nonent because
it would be ny opinion that, in fact, | think we would
need to be noved substantially to a point where we were
convinced very quickly that the Zoning Adm nistrator
had erred in sonehow not going after conpliance with
the Environnental Policy because clearly an appeal
before this Board is on an error that the Zoning
Adm ni strator had made. So |=m not nmaking the direct
connection yet with the third issue that you=ve brought
out, that there is an error that is properly before
us.

M5. KAHLON | will be discussing on pages
5 and 6 of ny -- 5, 6 and the first two |ines of 7,
detailed information about the law and the Zoning
Adm ni strator=s failure.

CHAI RPERSON (RI FFI'S:  And what | don=t want
to do is get too far down is where ny issue is.

M5. KAHLOW | under st and.

CHAI RPERSON GRI FFI S: Is I don=t want to
get too far down into what the |aw speaks to and how
the law is to be inplenmented because that goes beyond,
even if we wanted to and maybe we do, we=ve got a | ot
of environmentalists on this Board, we cannot go after
t he actual enforcenent. So what we need to do is | ook

at how there=s an error created by having -- that
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i nvol ves the Zoning Adm nistrator. Wth that, let ne
see if corporation counsel has any wi sdomto bestow on
us.

M5. MONRCE: Actually, | would disagree
with you. | think that if the ZA has done sonething
wong, then we need to ook at it, but whether or not
the university has conplied with the Act is not for us
to determ ne.

CHAlI RPERSON GRI FFI'S:  Ckay.

M5. KAHLOW  Well, let nme just say that
what we=re going to show is that there=s nothing in any
of the zoning cases that the Zoning Adm nistrator
| ooked at in the three cases filed since August >01 to
show that there was any conpliance. No environnenta
i mpact screening fornms were filed as required by |aw
and regqulation and he should have, at a m ninum
checked to make sure that sinple docunent, the seven-
page docunment for each case, was filed. That is what
he needs to do wunder your regulations, Zoning
Regul ations, et cetera. That=s what the order
requires.

CHAI RPERSON CGRIFFI'S: Wl |, that woul d come
under the satisfaction of DCRA requirenents in terns of
filing the environnmental statenents; is that correct?

M5. KAHLOW Actually, as | say, the zoning
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order requires that conpliance. So when the case cones
in, the canpus plan case, he just look for, since it is
not one of the specific regulatory exenptions, there
are two sections of regulatory exenptions, he nust | ook
for the seven-page screening form

Any action that=s a major action under the
law of a mllion dollars or nore, needs -- and it is
not one of the exenptions --

CHAI RPERSON GRI FFI S: Let nme ask you it
this way.

M5. KAHLOW -- you nust do that.

CHAI RPERSON @RI FFI S: If it wasn=t a
condition by this Board or the Conm ssion, would they
still have to conply with that?

M5. KAHLOW  Yes.

CHAI RPERSON GRI FFI' S:  Okay.

MEMBER ZAI DAIN. But | think the question
here for us is because normally -- if this was not in
the order, we woul dn=t be here, but since it is in the
order --

CHAI RPERSON GRI FFI'S: | under st and.

MEMBER ZAI DAIN -- does that make it right
for us to hear it? For exanple, if there was a
condition in that Zoning Oder that said they nust neet

al | applicable building codes even though they have to
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do that anyway, but it=s in the Zoning Comm ssion order
does imediately throwit into our realm

CHAI RPERSON Rl FFI S: And would we, in
fact, review for conpliance with all building codes?

M5. KAHLOWN Let ne tell you why | think
you would in this instance. W had a case, an appeal
case before the Board of Zoning Adjustnment, which I=I1
be describing that was before it ever went to the
Zoni ng Conm ssion and you, Board, the Board of Zoning
Adj ust ment, advi sed us and said to us, AYou nust enter
settl enent negotiations to try to resolve this case@
You instructed the corporation counsel to sit at the
table. They were a party to the negotiations and we
signed a settlenent agreenent.

One of the crucial points for us was the
conpliance with the DC Environnental Policy Act. The
Citizens Associ ati on, Foggy Bott om Citizens
Associ ation, our sister group, filed a | awsuit on that
i ssue because it was a huge buil ding had a huge i npact
and they hadn=t done one. And it was an issue in
contention between the community and GNfor such a | ong
time that we cane back to you, BZA, and we said, Ave= |
make a deal if, and only if, you=re going to make sure
that from now on they file a DC Environnmental Policy

Act. You, BZA, you told us to nake a deal. W nade a
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deal with that condition in it@

CHAI RPERSON @RI FFI S: That=s right, and
that=s where | have a problem | don=t think this
Board has jurisdiction to do exactly what you=ve
stated, is to nmake sure that there=s conpliance with
the Environnental Policy. But let nme hear from-- et
me see if the Zoning Administrator has a conment on
this issue. And again, |I=d reiterate and underscore
for this Board that we=re certainly not |ooking to
remove that responsibility from any Applicant or any
devel opnent that goes on in this city but just
guesti oni ng whet her we actually have jurisdiction to be
dealing with it.

CGood afternoon, sir, if you would not m nd
i ntroduci ng yoursel f.

MR,  KELLY: Good afternoon, ny nane is

Robert Kelly. I=m Zoning Adm nistrator for the
District of Colunbia. And to speak to the
Environnental -- actually what we call it is an

Envi ronnent al | npact Revi ew Form and that was done on

think alnost all of the projects and a letter as sent
out which we can provide you with a copy of, indicating
the approvals that were required, the reviews that were
required and the Director of the Departnent indicated

in this that an entire inpact EIS was not required
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based on his findings.

CHAI RPERSON GRI FFI'S:  Was not required.

MR KELLY: Right.

CHAI RPERSON GRI FFI S: | see, okay, and
that =s going into sonewhat the substance of rebuttal of
perhaps the appeal that=s coming to us, but would
directly, and not necessarily that you would have
comment, but do you have a comment to the Board for our
qui ck deliberation on whether we should, in fact, be
hearing the third issue that=s brought up and that is
conpliance with the condition that outlines the full
conpliance with the Environnental Policy Act?

MR, KELLY: The conpliance part of the
Environmental Policy Act is done through the building
permt process which we are a part of but not in
control of. So ny office does not approve or reject an
appl i cati on based on whether or not an EIS is required.

MB. KAHLOWN If | can be sure that we know,
the Zoning Adm nistrator is only one of the two people
adm nistrative decisions we are appealing. W are
appeal i ng DCRA=s and DCRA, it=s in the division, that
entire DCRA, that O ark should have been here and he
should be testifying about this. We=re not
specifically saying the Zoning Administrator. \W-=re

tal ki ng about DCRA=s admi ni strative actions.
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CHAI RPERSON GRI FFI'S: So you=re appealing
DCRA=s admini strative actions.

MB. KAHLOW That=s correct, as well as the
Zoning Adm nistrator=s, that=s what M. --

CHAI RPERSON GRI FFI'S:  But you=re appealing
that to this Board.

M5. KAHLOW That is correct, because they
are rel ated under the configuration of regulations and
statutes. They have to do sonething, then the Zoning
Adm nistrator, as it is sequential. He then sees what
t hey=ve got and | have not seen the docunent he=s
speaking of but apparently it=s only one of the
nmultiple cases that were involved. So if we could just
-- what | propose is that we actually present the
testinmony and then you can decide at that point if it=s
rel evant or not. W believe it is.

CHAI RPERSON GRI FFI S: W give you that
point, not being able to decide, but there=s a few
steps | have to do first.

M5. KAHLOWN  Ckay.

CHAI RPERSON CGRIFFI'S:  First of all, I take
i ssue, |I=d ask staff and corporation counsel to advise
me either now or they can do that as we nove on, but in
terns of appealing an adm nistrative procedure of the

DCRA, | do not believe that=s properly before us, nor
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woul d we have jurisdiction over that.

M5. PRUTT: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes.

M5. PRUTT: In fact, DCRA has their own
i nternal approval process and then once that=s been
exhaust ed through an Adm ni strative Judge, it may cone
to the DCRA as -- | nmean, BZA as a civil infraction
potentially but that would be the only way.

CHAI RPERSON GRI FFI'S: I ndeed, and that has
been ny experience and that would be ny know edge of
the regul ations also. Even if we could be convinced
you are absolutely 100 percent right, that doesn=t nean
we coul d even take any action on it.

M5. KAHLOW  Ckay.

CHAI RPERSON GRI FFI S: Let me see if the
owner is here and a representative is available to
speak to this issue.

MR. FEQOLA: Thank you, M. Chair, nenbers
of the Board, ny name if Phil Feola w th Shaw Pittman
on behalf of GN | don=t disagree with M. Kahl ow=s
comment s about the order requiring conpliance with the
DC Policy Act which as Board Menber Zaidain indicated
is a restatenent of the law, if you will. Wat the
uni versity=s position is, however, and that=s condition

nunber 12 of Zoning Comm ssion Order 746-C, and that
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condition, if | can indulge the Board for a second,
says and | quote, AThe university shall conply with the
DC Environnmental Policy Act, DC Code Section 6-981 et
seq, subject to any applicable anmendnents, regul ations
or judicial interpretation on all future, future canpus
construction projects@ It would be inpossible for the
Zoning Adm nistrator to determine with the issuance of
a CFO for this project conpliance with the Policy Act
for future projects.

It seens to me that this appeal of the
Zoni ng Admi ni strator=s action on August 16th coul dn=t
be about this condition. Now, if there are one of the
ot her projects that Ms. Kahl ow referenced that didn=t
do this, it seens that that project should be subject
to an appeal on non-conpliance with this condition, not
1957 E Street, because unless M. Kelly is clairvoyant,
he coul dn=t know when or if or where the next project
is comng from So our position is that this condition
is not ripe for this appeal.

CHAl RPERSON (RI FFI'S: kay, Board nenbers
are there questions or clarifications needed on that
point? | think that is an interesting piece with the
| anguage tal king about future projects. The ot her
i ssue that comes down in ny mnd is if the Comr ssion

is saying it shall conply, it is as | think it was
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corporation counsel that indicated, it is a conpliance
i ssue not necessarily or | would take it not an error
of the Zoning Adm nistrator of which that would bring
an appeal to this Board. So | think we have two
pertinent issues regarding this. M. Zaidain?

MEMBER ZAl DAI N: Vell, the point that
Zoning brings up is interesting in ternms of the word
Afuture@being in there. | nmean, | guess if you follow
that our literally if a future GNproject unrelated to
1957 E Street cones up and they do not -- GWdoes not
have it conply with the Environmental Policy Act, then
sonebody -- then they can be -- that decision can be
appealed here wunder an order for a different
devel opnent .

I nmean, it just seens -- it just seens
illogical to ne. Il =m curious as to why the Zoning
Conmi ssion went that far in order to do that.

MS. KAHLOW Can | explain? |  nean,
somehow the dates are all getting m xed up. This BZA
this Board, asked us to nake a deal. W signed a dea
to nmove this onto the Zoning Commi ssion that al
projects as of August >01. The Certificate of
Cccupancy was August >02. There were three projects
whi ch you=re going to hear about, from August >01 to

>02. W have a binding contract that was part of the
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order for the BZA | ast appeal that you all know about
and that=s part of the case.

MEMBER ZAI DAIN:  So what is that speaking
to where the delineation of the word Afuture@ cones
fron?

M5. KAHLOW  The word future cones from
August >01 not August >02. M. Feola was tal ki ng about
t he Zoning Order of August >02. W were tal king about
the contract from August >01.

MEMBER ZAI DAIN: Wl |, what=s before us to
appeal ? We=re here to --

M5. KAHLOW Onh, we=re here to discuss the
violations of the contract and the Zoning Order and
that=s part and parcel of it.

MEMBER ZAIDAIN: | don=t believe that we
can hear violations of a contract.

CHAI RPERSON GRI FFI'S:  No, | woul d agree.

M5. KAHLOW But it=s part of the Zoning
O der. It was enbodied in the Zoning Oder, the
contract, both at the BZA level and at the Zoning
Commi ssion level. W signed a binding agreenent that
was enbodied in the order.

CHAI RPERSON GRI FFI'S:  Okay, |et=s |ook at
t he order here.

MEMBER ZAI DAIN: Wi ch condition references
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that in the Zoning Conm ssion order? Can you point to
that in the order that links it to the contract?

M5. KAHLOW You=l|l have to give ne a
second to pull all these docunents out. I think ny
testi nony doesn=t. If you=ll just hold on a second,
pl ease. It=s paragraph 8 in the August >01 contract
and let nme find that.

MEMBER  ZAl DAI N: No, where does it

reference that in the Zoni ng Conm ssion order?

M5. KAHLOW I=m going to |ook. I't=s
condition 12 in the order but | believe it=s in
earlier, also. |=m going to ask at the end of ny

statenment that the prior order of this BZA where this
all was enbodied, be nade a part of this record and
that al so says it.

MR FEQOLA: M. Chair, | think I can point
out for Ms. Kahlow, | think she=s referring to, and
correct nme if I=mwong, Barbara, but finding of fact
nunber 24 of Zoning Conmm ssion Order 746-C references
t he agreenent that was nade between West End Citizens
and the University and we don=t -- we aren=t debating
that. There is an agreenent, it=s enforceable. It=s a
contract between the University and WECA. However it
is --

CHAl RPERSON (R FFI'S: Who=s t he enfor cenent
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body when you say it=s an enforceable contract?

MR FEQLA: The Courts would normally be in
a contract between private parties. We think we=ve
conplied with it, but that=s not -- | don=t think it=s
germane to this Board. | think the Board has to | ook
at the conditions of the BZA order and find out whether
-- or make a determ nation whether or not the
University has net those conditions. And | think,
again, with regard to the Environnental Policy Act, it
woul d be hard for the Zoning Adm nistrator on August
16th, remenbering that this order cane out on August
16th, the exact sane day, to project into the future
and find out whether or not GN has conplied with the
Environment Policy Act for projects that hadn=t even
been filed for a permt yet or may have been filed for
a permt but not ripe for determ nation.

M5. KAHLOW | think the whole thing is a
pattern of all of the different conditions of August
>01 were not conplied with up till the August >02 order
and then since then. And you=re going to see when we
lay it all out that naught has been filed in good faith
and this is just one of them I|=musing exanples, and I
worry and we=ll be asking you for the future projects.

I=m just trying to explain the pattern of non-

conpl i ance.
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Qur request will not be for you to enforce
on those old projects. It will be for you to enforce

in the future, for the new GWN Hospital site. |[If you
will bear with ne, I will -- you=ll see that we=re not
asking you to take sanctions on that issue. We=re
asking you to take sanctions on the other issue, but
for you to direct themin the future that they have to
followit and if I --

MEMBER ZAI DAIN: | understand that.

CHAI RPERSON GRI FFI'S:  But that=s what the
condition says. It would be redundant for us to spend
tinme to tell themwhat the condition al ready states.

MB. KAHLOWN Well, our case it the GN-- we
cane to you in good faith and believing everybody woul d
follow the different agreenents and they didn=t do so.

And we need this Board to say to themthere has to be
enforcenent, you can=t operate ex-territorially. You
have to foll ow the conditions and you have to be fined
and our whole case if they continue is we want you to
fine themfor the obvious violations that have happened
since >02. And if you would indulge us, I=d like to go
through the -- instead of just chopping this up, |=d
like to go through the case. |=d |like to present the
case. | was trying to give you a sunmary so you coul d

under st and the overvi ew before we went into it, and M.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




71

Giffis, | would appreciate the opportunity to present
it logically.

MEMBER ZAIDAIN M. Chair, | have a | ot of
guestions, but | have no problemw th that.

M5. KAHLOWN  Thank you.

MEMBER ZAI DAIN: That=s not ny call

CHAI RPERSON GRI FFI S: Ckay, | think it
woul d be expeditious that we go into this and noting
when we get to that aspect our concern with appealing a
non- conpl i ance issue and perhaps we will get further
information fromour counsel also on that. Yes.

MR. BARBER Yes, ny nane is Charles
Bar ber . I =m senior counsel for George Wshi ngton
University. M concern is it sounds |ike the Applicant
is going to spend a lot of time dealing wth
contractual issues and August >01 issues when the
issues are the conditions in the August >02 Zoning
Commi ssion Order. There is -- she=s referenced, you
know, paragraph 24 and the findings of fact which were
not brought into the main conditions of the order and
she=s also referenced the parking restrictions which
nowhere appear as a condition in the Zoning Conmm ssion
order again, they are in the side agreenent between
George Washington and Wst End Citizens Association

which is not before this Board.
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M/ concern is we=re going to spend a | ot of
time in listening to testinony on issues which are
clearly not germane to this Board=s authority to decide
whether the Zoning Admnistrator on August 16th
properly authorized the Certificate of QOccupancy.

CHAlI RPERSON GRI FFI S: Vel |l  said. Boar d
menbers? Well, | think it is not unreasonable to spend
time, a little bit up front, in defining rather than
t hen wal ki ng down an extensive path for things that we
cannot, in fact, have any control over. You bring up
the other issue in ternms of levying fines for non-
conpl i ance. Were is that established for you that
could be a | ogical outconme of this appeal ?

VB. KAHLOW The chapter in the
regul ations, the Zoning Regulations on enforcenent
specifically tal ks about fines. One second, let ne
gquote it to you. There are two relevant -- and I=Il be
going through this when we get to it. There are two
rel evant sections. One is in 11 DCVR, a part of the
Zoni ng Regul at i ons, Chapt er 32, adm ni stration
enforcenent and it tal ks about penalties. And it=s
part of what happens when there=s non-conpliance with
conditions and orders. That=s what this is about and
I=l1 be going through that in detail.

There is also in another part of the Code
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anot her section which talks about Certificates of
Cccupancy and how to treat those, but those are part of
the zoning situation. If you will bear with nme, you
will actually follow this. It is pretty logical. |
was just trying to sumit in the beginning so you had a
bi gger picture of what this is all about.

CHAI RPERSON GRI FFI S: Ckay, you know our
concerns. Let=s proceed.

M5. KAHLOW Thank you. So the first thing
we=re going to say is GM¥s -- we=re going to prove that
GWVis out of conpliance wth the order. Second, that
DCRA inproperly issued the Certificate of Occupancy
with full know edge that GWwas out of conpliance with
the order and third, that DCRA has failed to enforce
t he order, including issuing required daily fines.

I will be presenting evidence and argunents

under 10 section headings. | will first start with the
first one, which is a historical summary. As you
noticed earlier, | said you started in Septenber 2000

at BZA. I n Septenber 2000 both the West End CA and the
Foggy Bottom ANC files notions with the BZA which were
referred to the Zoning Adm nistration. In January >01
the ANC filed a BZA appeal, another appeal, 16701
objecting to the Zoning Adm nistrator=s Decenber >00

i mproper issuance of a building permt to GNfor this
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structure.

In April >01, you granted party status to
us and in June >01, the BZA granted the conmunity=s
appeal thereby, requiring GNto file a PUD Modification
Request with the Zoning Conmm ssion. At that tine is
when you instructed us to try to nake a deal and I=|
tal k about that in a second. In August GNfiled a PUD
Modi fication Request. In Novenber the Zoning
Comm ssion granted the West End party status and then
in August >02 is when the final order was published.

| regret that the Wst End CGtizen=s
Association is forced to again appeal to the BZA the
adm nistrative decision since August >02 by BZA
generally and the Zoning Adm nistrator specifically
relating to 1957 E Street. In August >01, a year
before, the BZA issued the order, it stated, and this
was your order nunber 16701-A. The BZA order stated,
quote, ATo avoid the continued uncertainties, expense
and delay of litigation, whether an adm nistrative or
judicial setting, the parties are strongly encouraged
to pursue settlenent of this PUD dispute@ unquote.
Based on your direction and in good faith, the Wst End
entered settlenment negotiations with GN with active
partici pation by the DC Corporation Counsel.

The bottom line is that the Wst End
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trusted GNWto neet the terns of its August >01 bi nding
contract, Athe agreenent@ w th the West End and then
t he Zoni ng Conmm ssi on=s August >02 order and the West
End relied on the fact that BZA would enforce any
Zoning orders. Sadly, one GNhas failed to conply wit
multiple terms and conditions, two DCRA inproperly
issued a Certificate of Occupancy despite GAMs non-
conpliance and three, since then DCRA has failed to
i ssue the required daily fines.

Next section, Section 2, DC policy. Myor

Wlliams recently issued the District of Colunbia

Strategi c Nei ghborhood Action Plan, SNAP. It |ooks
like this. | didn=t have a color version in the
testinmony. In it, the mayor states his desire for DC

enforcement actions with neaningful fines when GWNis
not in conpliance wth =zoning orders or other
regul ations. So the mayor, as a policy, now says that
DCRA should be enforcing the zoning actions and be
fined -- and GWshoul d be fined.

On August 28th, >02 Zoning Adm nistrator
Kelly sent GW an e-nmil captioned Feeding Program
Paynment, stating that GW is not in conpliance wth
Zoning Order 746-C. That docunent is in the record as
Attachnment A and -- Attachnent A to additional

docunents and B to the -- excuse ne, it=s Attachnent B
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to the additional docunent s. In that Zoning
Adm nistrator Kelly stated, AW are inforned by the
Foundation it has not received the first $100, 000.00
contribution. |If that is so, it would appear that GW
is now in violation of that order and should take
i medi ate steps to bring itself into conpliance@

However, since August 28th, i.e., for the
last three and a half nonths, DCRA has failed to issue
the required daily fines. On August 29th, internal DC
e-mai | explains, quote, Al=m|ooking to see if we can
just not enforce those kind of Zoning Conm ssion
orders@ unquote. This revelation is incredible and no
doubt troubl esome not only to the West End CA but al so
to the BZA

Section 3, appeal, the West End=s appeal
t ook exception the follow ng adm ni strative deci sions,
and I=ve outlined themearlier; one, that they issued a
Certificate of Occupancy in August >02 w thout full
conpliance; two, they failed to issue daily fines as
requi red under 11 DCMR Subsection 3201 and third, that
the Zoning Administrator tried to inproperly add
conditions to a Zoning Order, nore about that |ater.

As detailed in West End=s August >02 letter
to DCRA, the Zoning Order requires -- the Zoning O der

requires DCRA prior to issuance of a Certificate of
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Qccupancy to receive; one, proof of the $100, 000. 00
contribution payable to Foggy Bottom Feedi ng Program
Foundation no |later than on the date of the Certificate
of CQccupancy; two, proof of GMs conpliance with the DC
Envi ronnmental Policy for each project since August >01,
the date of the Wst End agreenent with GW and M
Feol a says he=s August >02. W think it=s August >01,
and three, proof of GMs catalog and website
publications restricting student parking in the Foggy
Bott oml West End area starting in publications for fal
>02 senester.

DCRA failed to obtain proof for each of
these conditions prior to August >02 issuance of the
Certificate of Cccupancy and in fact, to this day GNis
out of conpliance of all three as detail ed bel ow

Section four, no daily fines; M Giffis asked us
about how does the Zoning -- BZA have jurisdiction. In
the Zoning Regul ations, 11 DCVR Chapter 32,
Adm ni stration Enforcenent, provides the franme work for
enforcenent of Zoning Orders, including Section 3201,
penal ties, and Section 3205, conpliance with conditions
and orders. Specifically, 1 DOVR, Subsection 32-100.2
provi des for appeals to the BZA of any decision of an
adm nistrative officer granting the Certificate of

Qccupancy or by any other adm nistrative deci sion based
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in whole or in part upon any zoning regulations. Also
11 DCMR provides that a property owner in violation of
provi sions of 11 DCVR shall be punished by a fine for
each and every day the violation continues, for each
and every day the violation continues.

And 11 DCMR provides this section shall
apply when a Certificate of Occupancy has been issued
under the authority of an order of the Zoning
Comm ssion and the order of the Comm ssion sets forth
any condition to the issuance of a Certificate of
Qccupancy or to an approval of a PUD. And lastly, DCWR
provi des any person who owns such shall at all tines
conply with any condition to the issuance of a CFO

Wth respect to daily fines, 11 DCWR
Subsection 3201.1 is clear that the daily fines to be
i ssued by DCMR for each violation of a Zoning Oder
condition are non-discretionary, i.e., only the anount
of the fines levied is discretionary. Nonetheless, to
date DCRA has not yet issued any citation or fine and
remenber | highlighted the internal DC e-nmail where it
said they=re trying to not enforce even though it=s
requi red under the Zoni ng Regul ati ons.

Section five, no $100,000.00 contribution
yet to the Foggy Bottom Feedi ng Program Foundati on.

Condition seven in GAs August >01 contract with the
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West End CA, the quote Aagreenent @that was negoti at ed
before the BZA states Asubsidy to foundation@ and it
| ays out the $500,000.00 payout. As nentioned in the
West End=s August filing, on August -- August >02
filing, on August 14th, i.e., before DCRA issued its
Certificate of COccupancy, the Wst End sent a fax to
DCRA about condition nunber nine in the order that was
not yet published. It stated, ABefore DCRA can legally
issue a Certificate of Cccupancy, it must insure that
GMs  conpliance with the PUD conditions. The
conditions include a requirenent for GNto wite a
check for 100 grand to the Foggy Bottom Feedi ng Program
Foundati on whi ch GW has not yet done.

The condition reads, AThe University shall
contri bute 500,000 over five years. The $500, 000. 00
will be $100,000.00 a year for five years to the Foggy
Bottom Feeding Program Foundati on. The first
$100, 000. 00 contribution shall be made on the date of
Certificate of Cccupancy of the subject property, i.e.,
August 16th. The foundation was incorporated in March
>02. However, it could not conplete establishnent of
the new feeding programuntil the witten order was in
hand. GWacknow edged this in a |ater March nenorandum
to the West End CA.

GWs  nenorandum stated, AThe University
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representatives naned in the Articles of Incorporation
| ook forward to working with representatives of West
End Citizens Association once the GV nodification is
approved@ So there=s these several nonths we were
waiting to see what it=s going to say. On August 16t h,
i.e., on the date of the order, GWNunilaterally tried
to change the terns of the order by setting up a Rue
Col dberg (phonetic) type non-traditional escrow account
with conditions nowhere found in the order in its bank,
Ri gg, instead of in the Foundation=s bank First Union.

The Rigg=s account is captioned, AGeorge
Washi ngton University, Elliott Square Escrow Account @
and i ncludes no nention of Zoning Adm nistrator Kelly,
GWEs i ntended escrow agent. Al so there is no nmention
what soever of the foundation, even though the order
requires GVNto issue a check unconditionally to the
foundati on and the enpl oyer identification nunber, the
EIN for the account is undoubtedly that of GWinstead
of that of the foundation since they never asked what
it was.

This is clearly a sham account which
clearly is in violation of the order. On August 19th,
Zoning Adm nistrator Kelly sent an e-mail to GNsaying,
guote, Al need to go on record that the Zoning

Adm ni strator has not agreed with GWto be an escrow
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agent and that any type of arrangenent to do so would
require agreenment of all three parties; GN Wst End
and DCRA in a nutual agreenent to conply with the BZA
order @

W have a series of internal e-mails where
t he Zoni ng Adm ni strator was advi sed by counsel inside
DC that they had to have a mutual agreenent before
there could be any kind of escrow account |ike that.
Additionally DCRA=s 28th e-nmail to GNsaid, AGNis now
in violation of the order and shall take inmmediate
steps to bring itself into conpliance@ and that=s --

MEMBER ZAI DAl N: Let nme interrupt you
there. There is sonme confusion and | don=t nean to cut
you off, but | think there=s sonething we need to be
cleared up so that the Board is clear on what we=re
| ooki ng at there. On page 4 of your testinony, and
this is in the submttal as well, the second paragraph
-- actually, this is quoting out of the e-mails from
DCRA.

M5. KAHLOW That=s correct.

MEMBER ZAIDAIN: So it seens to nme what=s
really being discussed here is the Zoning Conm ssion
order, not the BZA order.

M. KAHLOW We=re tal ki ng about the Zoning

Conmmi ssi on order, that=s correct.
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VEMBER ZAI DAI N: kay, but -- okay, so |
guess | can=t hold you responsible for that statenent,
but it=s your understanding that what --

M5. KAHLOWN That was a figure of speech.
He said BZA order, he neant Zoning Conm ssion order.
There was no BZA order --

MEMBER ZAlI DAIN.  Because when | was reading
t hrough the --

M5. KAHLOW |I=msorry, | should have put a
sic after that. That was the Zoning Commi ssion order
and not --

MEMBER ZAIDAIN:  No, that=s all right.
mean, that wasn=t your statenent.

M5, KAHLOW No, it was his error. |=m
sorry, | should have put sic.

MEMBER ZAI DAI N:  Ckay.

M. KAHLOW Yes, you=re right, good
guesti on. Sorry. Attachnent B to the appeal is a
record of Zoning Admnistrator Kelly=s 10 telephone
conversations wth the West End and various faxes and
e-mai |l s between them from August 14th, i.e., before
publ i cation of the Zoning Comm ssion Order and before
issuing the Certificate of CGccupancy, Decenber 5th, and
in each of those conversations | nust admt the Zoning

Adm ni strator coul dn=t have been nore forthcom ng, that
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he was on our side, he knew the noney had to be given
to the foundation unconditionally and he just -- he was
trying to talk and negotiate with them please do it.

The bottom line is both the GW agreenent
and the Zoning Oder did not require the Feeding
Programto be operational as a precedent to GAts first
$100, 000. 00 contribution. In fact, the Zoning
Commission failed to approve GA:s April to May 2002
proposal to condition GAMs contribution to the
Foundation on GMs prior approval of the foundation=s
budget, quote, Aand as soon thereafter as the budget is
approved by the foundation and the wuniversity@
unquote, and to provide no for GWMs approval; thus,
possi bly delaying indefinitely the foundati on=s work in
t he Feeding Programto our community.

GAEs non-conpliance to date is evidence of
the continuing intention to control its contribution to
t he Foundation and the Foundati on=s work. On Novenber
18th, in oral discussion of GA:s Novenber 4th, this is
| ast nonth, non-m nor nodification request, the Zoning
Commi ssi on added a condition without a public hearing
whi ch substantially wundercut its own order. The
Comm ssion acted favorably on Vice Chairman Hood=s
recommendati on regarding the Feeding Program to add,

guote, Anot affiliated with the University@
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However, Condition 9A of the order further
provi des beside the 500 thou, in addition to the
$500, 000. 00 contribution the University shall provide
for the build-out of University food venues if
necessary in an anount not to exceed 250, 000. The
university will also pay the cost of securing all
necessary permts to operate the Feeding Program at
university venues. In fact, the Foundation Board,
including the GW representatives is considering a
nmultiple sites programincluding at |ast one university
affiliated site, such as a new GVN hospital cafeteria.
Since nost of the cafeterias in Foggy Bottom are GW
affiliated, the effect of the Zoning Comn ssion=s
change, if finalized, which it=s not yet been
finalized, would be to strangle the new program to
benefit the elderly and needy in Foggy Bottom and to
forfeit the additional $250,000.00 anenity. As a
consequence, the West End has advised the Ofice of
Zoning that it intends to file a tinely notion for
reconsideration after the revised order is published,
since they weren=t -- we weren=t able to testify on it
since it was a consent cal endar item

Section six, non-conpliance with the DC
Environmental Policy Act, | will go through this pretty

qui ckly because of your earlier comments, M. Giffis,
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the section. Paragraph eight in the GMs August >01
contract states that they will conply with all future
projects from August >01 on. Condition 12 in the
deci sion of the Zoning Comm ssion states the University
will conply with the Act for all future projects, that
woul d be August >02. 1In the new GV Hospital case in a
Decenber >99 nenorandum the Departnent of Health
commented -- and this is really inportant for all of us
environnentalists -- AThe final result of these studies
and revi ew of the nethodology and results is that the
23rd Street quarter just south of Washington Circle,
wi |l experience heat carbon nonoxide concentrations
that are just below the applicable health standard with
essentially no roomto spare on the high side of the
estimated range. The significance of this result is
i mportant because the replacenent hospital project does
not include any use of the existing facility |ocated on
the east side of 23rd Street. The consultant=s study
does not take into account any traffic that may be
generated by future uses for the existing building or
that | and which that structure occupi es.

Future uses for that building will need to
take into account that it appears for now the air
resources south of Washington Circle is essentially

used up by this project and by existing traffic@ As I
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mentioned earlier the Foggy Bottom Associated litigated
this particular case for GMs non-conpliance with the
Act. Since the August >02 agreenment was co-signed GW
has filed three major projects on the 23rd Street
corridor, south of Washington Grcle, all of which were
approved and incredibly none of the orders nmention
what soever GWMs conpliance with the DC Environnent a
Pol i cy Act.

Then | go into what DCRA=s website requires
and | go through the regulations in 20 DCMR that say
for all projects that are -- major projects defined as
costing one mllion or nore, that are not specifically
exenpted by two other sections of 20 DCWR that
Envi ronnmental | npact Screening Fornms are required for
all of these projects. That=s a seven-page form |
have pulled all three zoning cases. |It=s nowhere to be
seen. W know you=re not going to enforce those old
ones but we hope you=ll make themdo it in the future.

That =s what we=re going to tal k about, so that=s why I
menti oned the new hospital.

W need to educate everybody what this | aw
is about, that it=s outside of the central enploynent
area and it=s terribly inportant. For exanple, for
Square 43, which case BWfiled in August >01 after the

agreenment, there=s no nmention in the application in the
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detailed statenent of GW in the Ofice of Planning
Report, in the Conm ssion=s order of GMs attention to
the conpliance of the DC Environmental Policy Act.
There=s no conpletion of the seven-page form not
di scussion, no alternatives for consideration, no OP
referral to DCRA, et cetera.

In fact, in aletter filed in Novenber >01,
the West End raised a host of adverse environnental
effects such as you just asked in your earlier cases
this nmorning, | sat through, of blocked air and |ight
for the immediately inpacted neighbors in the sane
square, the townhouses to be surrounded by GW\s
proposed high rise building. Wst End Board Menber Don
Cruzman, who is in the audi ence, owns three houses in
Square 43. He=s clearly an adversely effected party.
Only recently, for exanple, he learned after Verizon
added equi pnent to his properties without his consent,
the part of the property is over the property line.
Undoubt edl y an Environnental |npact Screening Form or
any EI'S woul d have uncovered this peculiarity.

Curiously, the order for Square 43 and 57
state, and this is inportant for you because | don=t
even understand it, quote, APursuant to Conmm ssion
practices related to canmpus plans, this application was

not acconpanied by a self-certification form or a
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menor andum from the Zoning Adm nistrator certifying the
required zoning relief. In contrast for Square 56,
there was a Zoning Certification@ It |ooks to nme that
you all are going to have to nmake a change so that if,
in fact, we now have an order that says that DCRA nust
make sure that GW conplies with the Environmental
Policy Act, that sonehow your regul ations require them
to look for it. Instead there is sonehow a waiver
where the Zoni ng Adm ni strator doesn=t have to | ook at
these GW cases and that=s why it may have fallen
t hrough the cracks. |It=s sonething we have to | ook at
in the future to correct so we=ll never have this
pr obl em agai n.

To enforce the 1957 E Street order, the
Zoning Adm nistrator in the future should review each
GW project for conpliance with the DC Environnental
Policy Act. GAMs conpliance is not a trivial matter
due to DC=s non-conpliance of the Clean Air Act. 1In
fact, last nonth the Environnmental Protection Agency,
the federal one, proposed to reclassify DC from a
seri ous ozone non-attainnent area to a severe ozone
non-attai nment area due to DC=s failure to obtain the
one- hour ozone National Anmbient Air Quality Standard
(NAAQS) by Novenber 15th, >99, the date set forth in

the dean Air Act. The effect of this reclassification

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




89

woul d be to set a new attai nment deadline for DC and to
require DC to submt a state inplenmentation plan
revision that neets the Cean Ar Act requirenents.
These include enforceable transportation contro

strategi es and neasures to offset projected growth in
vehicle mles travel ed or nunber of vehicle trips.

If DC fails to submt a conplete severe

area state inplenentation plan, GNw || start -- excuse
me, EPA will start a sanctions clock. Considering DC=s
budget, | don=t think we want to have that substantia

sanctions. The sanctions are phenonenal in the DC --
in the National Clean Air Act.
The bottom line is that DC needs to consistently

consider a traffic inpact of each new GNproject and to

ook at all the other possible negative adverse
effects.

Secti on seven, no st udent par ki ng
restriction; I want to say about this one, we may have

been snookered and | partially blanme the corporation
counsel and the BZA for having us be snookered in this
case. That=s what the right word is. In August >01,
GW Vice President/Treasurer Lou Katz sent WECA an
acconpanying letter to the contract agr eenent
restricting freshmen and sophonores living in the Foggy

Bottom West End area from bringing cars to school or
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parking in the Foggy Bottonml West End area. GNwas to
publish in university docunments its policy for freshnen
and sophonores living in the Foggy Bottonl Wst End area
t hat they should not bring cars to school. For those
few granted exceptions the university would arrange for
par ki ng, university parKking.

The August >01 letter was nmade part of the
Zoni ng Conmi ssi on=s case record. In February >02,
after substantial negotiations, GNsubmtted a second
followup letter to the Zoning Conm ssion saying the
sane stuff and saying they would voluntarily adopt the
policy. W agreed to that in good faith thinking that
GW neant its word and they didn=t want it as a
condition in case the world changed and they owned nore
property or |ess property or sonething but we were
snookered into thinking that they would keep their
wor d.

On August >02 the West End asked GWin an
e-mai|l for proof of conpliance for this provision. To
date GW has not provided the necessary proof. They
provi ded sonet hi ng about kids living off canpus. Since
I have two GW students working for nme as interns, |
asked them they=re sophonores, do they know anyt hi ng
about the parking policy and they submtted e-mails

sayi ng absolutely not. Their friends have cars,
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everyone has cars. There=s no restriction whatsoever
on freshmen and sophonores living in the GW area.

Ms. Maddux is going to provide docunented
proof of the adverse consequences to the Wst End
menbers and our community of this continuing non-
conpl i ance. W are cruelly injured parties and we
trusted that a contract was a contract and agreenent
t he corporation counsel w tnessed, was an agreenent.

Section six -- section eight, GAs non-conpliance
of additional Zoning Orders; Attachment F to the West
End=s Decenber 2nd additional docunents is a copy of a
Novenber 18th article in one of OGAs publications
entitled Residents= Site to GW Hospital Violations.
Apparently the residents have set up a website where
every norning and every night they record early
deliveries and | ate deliveries, |oading dock doors open
versus closed, et cetera, and there are all these
phot ographs and they are submtting -- they=ve
submtted themto GWand they=re going to submt them
to BZA In preparation for today=s testinony, |
received an earful from people in the comunity about
addi tional conditions which GNis out of conpliance of
with recent orders. These include the very early and
very late hours, the open |oading dock, inclusion of

intramural athletics and Health and Wel |l ness Center
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you nane it. Every one of the orders has sone probl em

The bottom line is GNis a bad neighbor
since it consistently fails to conply with conditions
and BZA and Zoning orders and not only for this
project, 1957 E Street but all others.

Section nine, inproper Zoning Adm ni strator
attenpt to add conditions to Zoning Comm ssion order;
one of the parts of our appeal 1is the Zoning
Adm ni strator sent at Septenber >02 letter to the West
End and GW and a non-profit which was not a party to
t he case. In response to GWMs concerns, Zoning
Adm nistrator Kelly tried to inproperly add conditions
to the Zoning Oder. 11 DCWR only allows parties,
including GW and West End, to file a notion for
reconsideration of an order within 10 days after
publication of the order. GW did not file such a
noti on because they didn=t want to open up the case.

I nstead they asked the Zoning Admnistrator to

i mproperly add conditions through the back door. There
is no authority in the zoning rules for DCRA to do so.
They can only enforce, they can=t add conditions.

Only the BZA and the Zoning Conmm ssion can add
conditions. As a consequence on Septenber 14th, the
West End CA responded. The West End=s letter

additionally indicated the Foundati on had not received
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the $100,000.00 check and that GW attenpted a Rue
Gol dberg schenme that failed since the Zoning
Adm nistrator had told the Wst End they had not agreed
to serve as an escrow agent.

In summary, due to the conpelling evidence
that we -- that |I=ve presented and Ms. Maddux i s now
going to present yet nore conditions out of violation,
the West End requests that wuntil GW is in full
conpliance with the West End agreenent and the O der
746-C including i ssuance  of an uncondi ti onal
$100, 000. 00 check to the Foundati on and publication of
t he prom sed non-anbi guous student parking restriction
policy, the BZA direct DC to one, under 12 DCVR, and
have a typo, 118.4.3, imediately revoke the August
16th, >02 Certificate of Cccupancy for dormtory use on
the western part of 1957 E Street, i.e., to allow the
students currently living there to finish out the
senmester since they are taking exans this week.

They could finish it out and then the next
senester we would not have any students living there
until GW is in conpliance. Two, not issue the
Certificate of Occupancy for the institutional uses in
the eastern part of the square and | understood from
GMs counsel yesterday that has not yet been issued the

Certificate of Gccupancy. Pl ease, please, please,
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don=t let it issue. That=s your |everage to get them
to conply and three, under 11 DCMR Subsection 3201. 1,
retroactively back to August 16th, and in the future,
i ssue daily maxi mum fines for each and every date the
violation continues for all of the projects including
1957 E Street PUD

The West End requests that the entire file
for Appeal Nunber 16701 be included in the record of
this appeal and the reason | didn=t bring themin is
have to bring in 20 copies and it=s about this thick
and | figured you=re all in the sanme office, you can
just append the two since it=s a continuing case and so
why should | Xerox to make 20 copies? Wll, | could do
that if we could ask to keep the record open, we wll
provi de that. W will Xerox your stuff or one copy
woul d be easier.

Now, I=mgoing to turn to Ms. Maddux --

CHAI RPERSON  GRI FFI S: There=s a quick
guestion on that.

MEMBER ZAIDAIN: | kind of got |lost there
on that issue. What did you want to attach to the
record?

M5. KAHLOW The first appeal before the
BZA was of the building permt. You granted the appeal

and said withdraw the building permt until GNfiles a
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PUD nodification request and so many changes to the
Zoni ng Commi ssi on. So they withdrew the building
permt and that record is where it shows that the BZA
Director asked us to negotiate, they were a party to
the case and all these conditions, the Environnenta

Policy Act and they wanted corporation counsel to sit
in the roomand it=s all part of that file that |ays
the context for this file and if we are ever going to
take this to any other forum we want both files
associated. And | just didn=t want to Xerox 600 pages.

CHAI RPERSON (RI FFI'S: I ndeed, but as we=re
concerned with this forum | think we would -- if you
want to introduce that into the record, that is your
choice to do it. | think we could -- | don=t think
t here=s any disagreenent with the direction fromthis
Board to conduct conversations that then led to the
agreenent that you=re bringing up. And | believe M.
Feola made that sane statenent, that there was no
objection to that as a reality.

M5, KAHLON Wl l, would you |ike us just
to include the agreenent then? W didn=t -- | just
wanted -- instead of ny xeroxing all of those pages,
we can include the agreenent and the orders, how about
that? | can Xerox that, the two orders that you gave

during -- relating to the appeal, the first one in the
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A where you said, please negotiate and then the
agreenent . Those three docunents, | could Xerox
i nstead of hundreds of pages and if you would |let ne
put that in the record, | think that would be hel pful.

CHAI RPERSON GRIFFI'S: | think it would be
appropriate to put in the record what you need to use.

M5. KAHLOW Ckay, if we could, thank you.

CHAI RPERSON GRI FFI'S: Do you have further
guestions, M. Zaidain?

MEMBER ETHERLY: M. Chair, it=s not so
much a question, but | -- as we prepare to cone to M.
Maddux= part -- and I=m not worried about tineg,
definitely take the time that you need, but | just want
to give you a sense of kind of how the issues are
flushing out for this individual for just this one
Board nenber, |=m not speaking for ny colleagues, of
cour se.

Ms. Kahlow has given wus a |lot of
information, nuch of which | think is pertinent in sone
respects but here=s ny train of logic that |=m
struggling with and | want to give you an indication of
where that struggle is comng fromso as you use the
remai nder of your tinme, at least for ne, you have a
sense of what I=mtrying to work with here.

The -- there was the issuance of the
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Certificate of Occupancy. There=s the allegation, of
course, which brings us here today that that issuance
was done in error. The error that=s alleged is that
there is the absence of conpliance or significant non-
conpliance with the Zoning Comm ssion=s order. | think
there are two threshold questions that |I=m struggling
with that 1=m going to be | ooking for sonme gui dance on
and those questions related to one, was the Zoning
Comm ssi on=s order conditioned on conpliance in order
to grant that Certificate of CQccupancy.

M5. KAHLOWN And the answer is yes for the
100 grand.

MEMBER ETHERLY: That=s where you need to
go. | know what you=re alleging the answer to be --

MS5. KAHLON Ri ght.

MEMBER ETHERLY: --  but l=m stil
struggling with that because | don=t necessarily see
the clarity in the Zoni ng Conm ssion=s order and maybe
that=s what ultimately we=re dealing wth, a |ack of
clarity but I=mstruggling with whether or not there is
in actuality |anguage that speaks to in the event
certain things aren=t done wth respect to the
$500, 000. 00 then there is a renedy that involves the C
of O that you have. l=m not sure if | see that, so

that=s the one thing that I=mstruggling wth.
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The other itemthat I=mstruggling with is
kind of a broader issue and that is at it relates to
the contractual agreenent between WECA and GW
Uni versity. | think you heard it in some of ny
col | eague=s questions at the outset and that is granted
you may have gotten some |anguage from this body in
anot her setting, in another application that spoke to
the inportance of sone ongoi ng dial ogue between WECA
and the University but |I=m grappling today w th what
kind of renmedy do we have or what kind of power does
this Board have to enforce any agreenents that nmay have
been entered into between WECA and the University. So
once again, just as we transition into M. Maddux=
comment, not necessarily suggesting, M. Maddux, that
you need to speak to those particular issues, but |
just wanted to give you a sense, take stock of kind of
where ny head is right now and gi ve you a sense of what
I=mgrappling with as we head into the hone stretch in
your presentation. So just take that for what it
is right now, let that percolate, but that=s kind of
where |=mat, at this nonent.

MEMBER ZAI DAI N: M. Etherly, just to
provide -- | nean, this is kind of what |=m doing,
maybe this will help clarify what we=re | ooking at.

nmean, we=re hearing a lot of things about this
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contractual arrangenent and | -- that=s a separate
issue to me because I=mnot entirely sold that that=s
what we need to be dealing with, but as we=ve been
listening to the testinony here I=ve identified
conditions that they are touching on and right now | =ve
got Condition 9A and Condition 12 of the Zoning
Conmi ssion Order as the two big issues that | think are
properly before us at this point.

MEMBER ETHERLY: Right, | agree with you.

MEMBER ZAl DAI N: Now, they may identify
nore with the additional testinony here, | don=t know
but so in a way |I=m kind of keeping score here and you
may want to do the same thing --

MEMBER ETHERLY: No, no, no, |=m keeping

track, but what I=mlaying out is --

VEMBER ZAl DAI N: -- because | think that
will help the discussion afterwards.
MEMBER ETHERLY: -- there is that, | think

a threshold question is, if you=re pointing to 9A and
if you=re pointing to 12, is there |anguage in either
one of those conditions that either explicitly or
implicitly states that your C of O is tied to
conpliance with this particular condition and |=m not
sure if | seeit. Even if you say --

MEMBER ZAIDAIN. Well, we probably all have
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opi nions on that but if --

MEMBER ETHERLY: Right, right, but |I=m not
sure if that question is as clear as it needs to be --

M5. KAHLOW Let ne just nmake sure. The
first 100 grand contribution shall be nmade on the date
of Certificate of Occupancy of the subject property.
That=s in the Oder, in the Conditions 9A The
sentence is in the mddle of that paragraph. That
couldn=t be <clearer and that=s what the Zoning
Adm ni strator told us repeatedly.

MEMBER ETHERLY: kay, it=s a matter of
interpretation but just in response to M. Zaidain=s
comments, M. Zaidain, | think we=re on the sane page,
you and |, but |, once again, just wanted to give the
Applicants a sense of kind of where ny perplexity and
confusion may lie at this particular point. But that
bei ng said, please proceed. Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Uh- huh.

V5. MADDUX: | would hope that everybody
saw that we were going forward wunder difficult
circunstances to do a best case basis to have a
positive outconme for both parties. Maybe in retrospect
we shoul d have everything witten up with a projected
failure of GWto conply. That woul dn=t have been in

the spirit of what we were trying to do but nmaybe now
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we=re learning a |lesson and from here on everything
shoul d be adversarial and everything should be witten
up, Aln case you don=t conply the follow ng things wll
be done to you@ but | haven=t seen that witten in
Zoni ng Comm ssion orders or BZA orders either.

So that would require regulations in every
order and I -- you know, where=s the good faith of
trying to nmake it better.

CHAI RPERSON GRI FFI'S: | ndeed.

MS.  MADDUX: On behalf of WECA and the
i npacted residents of our neighborhood, I will speak to
the parking issue which is a very serious elenent of
this case along wth several coments on the
| andscaping plans and the retail space. | =m Sara
Maddux, secretary of the West End Citizens Association
and long-term resident of 522 21st Street NW and |
take it today you=ve had nore than your fill of issues
about parking and school s, sorry.

CHAl RPERSON GRI FFI'S:  That =s what Tuesdays
are about .

M5.  MADDUX: Al right. As George
Washi ngton University has expanded its student
enrol | ment, George Washington University noved nore
students into apartnment buil dings previously occupied

by di splaced | ong-term DC residents, hired nore faculty
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and hired nore support staff and contractual |abor.
This institution has drawn nore individuals wth
vehi cl es searching for parking on the DC streets which
has negatively inpacted the residents being able to use
t he nei ghborhood parking spaces. Residents wth
vehi cl es, nearly all of which are traditional
aut onobi l es, register their cars with the District of
Col unbia and nmay receive for an additional fee, a Zone
2 residential parking permt.

In our part of the District of Colunbia,
you may not receive a Zone 2 parking permt unless your
car is registered in the District of Colunbia. As a

snapshot denonstration | took pictures of out of state

cars and | excluded Maryland and Virginia, because
around here who can tell, parked in a nearby
nei ghbor hood, our nei ghborhood. This was done on

Thur sday, Decenber the 12th between 3:00 and 3:30 p. m
That was a randomy selected time wthout
consideration as to the scheduling of classes at GW
The streets are 22nd Street between Virginia
Avenue and F Street, F Street between 22nd and 20th and
21st Street between E and F. | have pictures over
here, if | have tine I=ll walk you through a 90-second
wal k.  Qut of the approximtely 85 parking spaces, cars

with out of state plates, excluding Maryland and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




103

Virginia, totaled 22.

CHAI RPERSON GRIFFI'S:  Let nme interrupt you
because it seens |like you=re well establishing and
docunenting your perception of non-conpliance wth
certain conditions of orders; is that correct?

M5. MADDUX: Yes, as well as the negative
i mpact on our nei ghborhood.

CHAI RPERSON @RI FFI S: Ri ght, and which
we=re not opening up a record to hear about a negative
impact of a certain condition and certainly not an
appeal. That would be appropriate for a case before
us, a special exception but | think before we go nuch
further in this, | nean, this is presenting itself as
if it=s a public hearing on a variance or special
exception and not an appeal. Wat | need to get to
ri ght now is whether non-conpliance of an order is an
appeal abl e case.

M5. MADDUX: My understanding --

CHAI RPERSON GRI FFI S: | =m going to hear
frommnmy corporation counsel --

M5. MONRCE: | apol ogize. | apol ogi ze.

CHAlI RPERSON GRI FFI S: -- and then staff
menbers.

MB. MONRCE: Yes, | mean, the action of the

Zoni ng Adm ni strator can be appeal ed and if he doesn=t
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CHAI RPERSON GRI FFI'S:  But non-conpli ance,
non- conpl i ance?

M5. MONRCE: He=s not --

CHAlI RPERSON GRI FFI S: Vell, what=s being
established here is non-conpliance to certain aspects
of previous orders.

MS. PRUTT: Traditionally, M. Chair,
we=ve done non-conpliance in the sense that a C of O
may have been issued prior to sonmething that was
conditioned in the Oder. Prior to X you could not get
aCof O |If the Cof Owas issued before, that woul d
be non-conpliance with the ZA

CHAI RPERSON GRIFFI'S:  And | think we have
an issue before us.

M5. PRUTT: And that=s the only thing we
do. W either say the ZA erred or did not.

CHAl RPERSON (RI FFI'S:  Ckay, so then | guess
what | would then ask, can you matter of factly tell ne
what is the Zoning Admnistration=s error as it relates
to this parking issue?

M5. MADDUX: Yes, we had asked that they --
the George Washington University institute a policy
and a procedure to address the parking issues. | =m

sorry if | expanded the detail, but in essence, they
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haven=t done what we=ve asked themto do.

CHAI RPERSON GRI FFI'S:  And when did you ask
them in the agreenent that was --

M5. MADDUX: In the agreenment which was M.
Kahl ow=s testinony, included the website and the
process.

M5. KAHLOW And it=s in the order.

CHAI RPERSON GRI FFI S: Al right, that=s
fine. So we=ve established that. There was an
agreenent, the agreenent is attached to the order that
was i ssued.

IVS. KAHLOW That=s in the Zoning
Conmmi ssi on Order.

CHAI RPERSON GRI FFI'S: | understand that.

M5. KAHLOWN And what Ms. Maddux was trying
to show --

CHAI RPERSON GRI FFI'S:  Okay, let me finish
ny notion.

MEMBER ZAl DAI N: | haven=t seen any
evidence yet that the contract is attached to the

Zoni ng Conm ssion Oder. That=s what |=ve been waiting

to hear.

CHAI RPERSON CGRI FFI S: No, | understand
t hat . l=m just -- if we take that for a nonent an
assunption, | still -- even if we have that, even if it
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isin part of -- if it=s attached in the order, even if
it=s a finding of fact, if it=s a condition, whatever
it is, I=mnot establishing that. [|=m assum ng that
perhaps only for ny benefit but for ny scenario here,
we have that. W have an order that=s a part of it.
There are conditions and you are establishing the fact
that this -- that the -- that the University is in non-
conpliance. |Is that correct? I=mwth you so far

M5. MADDUX: Yes, sir.

CHAI RPERSON @RI FFI S: Good, that still
doesn=t get us here. Wat gets us here is where is the
action of the Zoning Adm nistrator that is show ng an
error?

MS.  MADDUX: Before the Certificate of
OCccupancy, they were supposed to establish the
information and the program the information on the
website and a parking program

CHAl RPERSON (RI FFI'S:  Ckay, well, then that
needs to be focused on directly. Can we go to --

M5. MADDUX: Sir, they have not done that.

CHAlI RPERSON GRI FFI S: No, no, no, what |
needed to go to directly is the | anguage that speaks to
the issuance of the Certificate of Occupancy only at
t he conpliance of the parking issue. Cdearly 9A spells

out what you=re wanting us to focus on in terns of the
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$100, 000. 00 and we have a little bit of direction to go
in that.
M5. MADDUX: Bear with us a nonent, please.

CHAlI RPERSON GRI FFI S: Pl ease, take your

M5. MADDUX: Sir, as | think you renenber
perhaps that this was an agreed upon side agreenent and
even M. Feola referred to that.

CHAI RPERSON GRI FFI S: Ckay, then do you
under stand ny concern?

M5.  MADDUX: Yes, | understand your
concer n.

CHAI RPERSON GRI FFI'S: Do you think that we
have any jurisdiction to deal with this?

MS. MADDUX: Yes, | do because it=s in the
docunent ati on of the case.

CHAl RPERSON GRI FFI'S:  The docunent ati on of

this case

M5. MADDUX: O the Zoning Order.

M5. KAHLOWN dve ne a second and I=Il find
it inthe order. It is definitely not in the decisions

but it=s in the findings of fact and that=s what |=m
| ooking for right at this nmonment. It=s in 24, that=s
what | was just looking at. Restricted parking in the

Foggy Bottom West End area for wuniversity students
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living in that area, page -- nunber 24 on page 8016,
page 6 for you.

CHAl RPERSON (RI FFI'S:  Ckay, hold on, let us
all get there. W=re |ooking at nunber 24, is that
what you sai d?

M5. KAHLOW  Yes.

CHAl RPERSON (RI FFI'S:  Findi ngs of facts of
Zoni ng Conmmi ssion Order Nunber 746-C.

M5. KAHLOW  Yes.

CHAlI RPERSON GRI FFI S:  Ckay.

MEMBER ETHERLY: And | think, M. Chairnman,
that=s where we=re running into the chall enge here, M.
Kahl ow, and that is -- and of course Corp Counsel can
assist on this, but when you get to the matter of
enforceability and what has the effect of law, the
bi nding |anguage, really the pay-off part of this
docunent cones everything after the word Adeci si on@

M5. KAHLOW | understand. That=s why I
say we may have been snookered about the parking but
the other two are in the decision, the Environnmenta
Policy Act and the 100 grand.

MEMBER ZAI DAIN.  That=s why | identified 9A
and 12. Those are in the decisions, but | don=t think
the parking is. The parking is in the finding of fact.

MS. KAHLOW lt=s not in the decision
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because they asked us if we could get a second letter
and they would voluntarily do it and we trusted them
and we had a | ong discussion should it be a decision or
not and we trusted them

MEMBER ZAI DAI N:  Ckay.

CHAl RPERSON (R FFI'S:  And bel i eve ne, we do
appreci ate that. The problem is our hands our tied

even if we wanted to go there. W have to have the

vehicle to get there, perhaps a bad pun, but -- and |
don=t see it and so what | want to do is, at this
point, | don=t to proceed with anything related to the

parking and we will allow the record to stay open and
you can brief us on that, as all the participants in
the case can and we=d | ook for yours first. And if we
are brought back to that, we=ll go to it, but at this
poi nt --

M5. MADDUX: May | nention the other two
i ssues?

MS. KAHLOW That are in the order.

CHAI RPERSON GRI FFI'S: Yes.

MS. MADDUX: Another issue in the |ack of
i npl enentation for the retail space on the ground
floor. The agreed anenities included the ground fl oor
retail space for small businesses to provide goods and

services for the neighborhood urban residents and
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enpl oyees of the federal agencies in nearby buildings.
It=s in Section 9B of the order.

CHAI RPERSON GRIFFI'S: And is this part of
your witten subm ssion? | nean --

M5. MADDUX: The Zoning Order, or it=s from
nmy witten statenent, sir, on the second page, next to
t he | ast paragraph.

CHAlI RPERSON GRI FFI S: | =m sorry, | just
lost alittle track. | want to get back to it.

M5. MADDUX: Ckay.

CHAI RPERSON GRI FFI'S:  On the second page?

M5.  MADDUX: Yes, | apologize for not
pagi nati ng the nunbers.

VMEMBER ETHERLY: This is the paragraph
begi nni ng, AAnd other issues l|lack of inplenentation
retail service on the ground fl oor @

M5. MADDUX:  Yes.

CHAI RPERSON GRI FFI'S:  Ckay, |et=s proceed.

MS. MADDUX: There has been no action on
this issue. Additionally, the windows in the structure
are too small for attracting retail custoners. The
other issue in the PUD was the | andscaping. GWhas not
| andscaped - -

CHAI RPERSON GRIFFI'S:  Let nme interrupt you

because this | can be very passionate about nyself and
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that is the size of windows for retail. | think it=s
an incredibly inmportant piece and certainly an
i nportant aspect of urban vitality and street life. |
don=t see how we could even discuss it here today in
ternms of this appeal unless we can be pointed directly
to how that was an aspect that was not or errored in
terns of the Zoning Adm nistrator=s action that sonehow
then led to this retail store front.

M5, MADDUX: Well, then naybe we=l| just
need to go to the issue of where is the retail.

CHAI RPERSON GRI FFI'S:  Okay.

M5.  MADDUX: And let=s hope that this
institution with the business school can conme up
successfully to put retail in.

CHAI RPERSON GRI FFI S: Good, okay. So
retail.

MB. KAHLOWN Retail as in Decision Nunber 2
and 9B.

CHAI RPERSON GRI FFI'S: And 9B.

M5. KAHLOW And 4, 2, 4 and 9B.

MEMBER ZAIDAIN.  You started to nention the
| andscaping and | thought | saw it in the decision.

MEMBER ETHERLY: It was 7, |tem Nunber 7.

MEMBER ZAlI DAIN: Item Nunber 7?

MEMBER ETHERLY: [tem Nunber 7 of the
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Deci si on, page 9.

CHAI RPERSON GRI FFI'S:  To inpl enent the sane
| andscaping plan for the project as approved in the
original view

MEMBER ZAI DAI N:  Ckay.

M5. MADDUX: It is not that way. | wal ked
over there this norning to look and | was greatly
surprised to find two large flagpoles with very |arge
bases having been erected fronting on E Street. These
flagpol es were not a part of approved | andscapi ng pl ans
which were integral to the agreenent for the PUD and
should be renoved. This is another piece that shows
GMs lack of conpliance with the PUD which they
pur chased fromthe Associ ated General Contractors.

CHAI RPERSON GRI FFI'S:  Ms. Mbnroe --

M5. MADDUX: Thank you very nuch

CHAI RPERSON GRI FFI'S:  Thank you very much

W appreciate you accommobdati ng us with our questions.
Can you tell nme why this isn=t at the Zoning
Comm ssion for conpliance of their order?

M5. MONRCE: Well, it sounds like it would
make nore sense if it were. |=mnot sure how nmuch you
can deal wth. On the issue of the private agreenent,
| don=t think that the Board can |ook at that at all

CHAI RPERSON GRI FFI' S:  Ckay.
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M5. MONRCE: It=s a contract between two
parties and we don=t have authority to enforce private
contracts or to, you know, decide on them

CHAI RPERSON (RIFFI'S: Right, and there is a
statenent by the representative of the owner that it is
an enforceabl e docunent but this is not the enforcenent
body is ny interjection.

M5. MONRCE: Yeah, | nean, that=s you know,
normal ly the court, a court.

CHAI RPERSON GRIFFIS:  So there is recourse.

M5. MONRCE: As to whether or not they
shoul d be before the Zoni ng Conm ssi on? | suppose it
coul d be.

M5. KAHLOWN  The regul ations don=t allow
that. 3200.2 says it has to go only to the BZA. So
that is why | talked -- | talked to Ms. Kress first to
find out if we did it right.

CHAI RPERSON G(RIFFI'S:  1=ll stop you there.

I was being a little flippant and perhaps | should
correct that for the record. But it goes, in fact, to
the question of again, how are we to proceed with an
appeal for non-conpliance and that=s really the
substance of ny question.

M5. KRESS: W really don=t deal with non-

conpliance. |It=s been said earlier, it=s whether the
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ZA erred or didn=t err and whether there is -- and one
of the things |I=ve been hearing is testinony pertaining
to the Base Canpus Plan and conditions in the Base
Canpus Plan that are now effecting this and other
structures and that=s a conplex issue that | think we
have to | ook at.

MEMBER ZAIDAIN: It seens to nme the issue
before us is did the ZA err in issuing the Certificate
of Qccupancy when al |l egedly according to the Appell ant
and this would be their case to prove, did the ZA err
in issuing a C of O when allegedly they were not in
conpliance with conditions 9A, 9B, 12 and 77

M5. KRESS: Correct, correct. Ri ght now
we=re just trying to understand -- |I=m not giving any
opi ni ons.

MEMBER ZAI DAIN. R ght, I=mnot either.

M5. KRESS: |I=mjust trying to understand
t he venue --

MEMBER ZAl DAI N: | just think that=s the
issue in front of us.

M5. KRESS: -- is and what the issues are
and | agree with the way you just said that, yes.

CHAl RPERSON GRI FFI'S:  Yeah, | don=t think
we have a question about that.

MEMBER ZAl DAI N:  Ckay.
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CHAI RPERSON  GRI FFI S: But we do have
further questioning if there is non-conpliance, |et=s
take an easy one, with the Landscape Plan. Are they
properly -- is there a step and a | ogical step that has
to establish that there was sone Zoni ng Adm ni strator
error in establishing that non-conpliance or do we hear
appeal s when developers are in non-conpliance wth
orders and is that inplicitly an error of the Zoning

Adm ni strator?

M5. KRESS: Well, | believe that it can be
appropriately before us if there is sonmething -- and
again, | don=t want to talk in detail but |et=s just

say a Landscape Plan of which | am not aware have not
studied but they have commtted in that plan to do
certain things by certain tine frames and it was not
done and the Zoning Admi nistrator did issue a C of O
then | think --

CHAI RPERSON GRI FFI S: Yeah, but you=re
tying a Landscape Plan conformty with a Landscape Pl an
with an issuance of a C of O

MS. KRESS: That=s correct, if that was
listed as an issue. I=d like to hear what the
Appel | ant, Appel |l ee have to say.

MR FEOLA: M. Chair, Phil Feola for the

University, if | mght --
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CHAI RPERSON CGRI FFI'S: Yes.

MR. FEOLA: -- | think naybe part of the
confusion is this building is not conpleted. Thi s
building is a two-piece building, two phase buil ding.
The western nost third of the building is a residentia
conmponent that is being used for University housing.
That is what is being appealed, that Certificate of
Cccupancy for that third of the building. The rest of
the building is still under construction. There is on
C of O The Landscaping Plan is not conpletely in
pl ace because it cones at the end, if you will.

And so | think that the discussion about
Landscaping Plan, in my opinion, is prenature.

MEMBER ETHERLY: So, M. Feola, would it be
your contention then that if the building were conplete
and your Landscaping Plan were not up to snuff with the
Zoning Comm ssion=s order, then the appeal would
properly be before this body?

MR FECQLA: |If the Zoni ng Conm ssion issued
a Certificate of Cccupancy and one of the conditions of
the PUD requirenent is inplenmentation of a specific
Landscape Pl an, and it=s not done, then | would agree
that that would be an error that would be properly
bef ore the Board, but the problemwe have here is that

we have one piece of the building done. The rest is
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still under construction and so we=re not there yet.
MEMBER ETHERLY: Ckay, well, let me back up
alittle bit then and ask -- because |I think that was a

very inportant question that you just answered but |
want to be sure you=re clear about the consequences of
the answer in ny head. |Is it your sense then, that it
was i ndeed the Zoning Commi ssion=s Aintention@ =l
put that word in quotes, as a signal there, that as the
Appel l ants are alleging we -- this body, the Board of
Zoni ng Adjustnents, should read, at mninmm because
the argunment here is Item Nunber 2, Item Nunber 7, 9A,
conceivably it could even reach 9B, and Item 12 are
conditions that are tied to the issuance of the
Certificate of Occupancy? That | think is the mllion
dollar question that the Appellants are trying to
al | ege here.

MR, FEOLA: Yes.

MEMBER ETHERLY: And so it=s your
contention that, AwWlIl, hey, wait up, we haven=t
finished construction of the building yet. Gve us an
opportunity to finish that and then if these issues are
still up for debate, then yeah, | would agree we are in
violation and the Certificate of QOccupancy was issued
inerror@ |s that where you=re headi ng?

MR FEQLA: No, we=re partly there. Partly
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we agree that this appeal is ripe for discussion with
regard to certain of those issues. For exanple, 9Ais
a condition of that first Cof O no question about it.
The question is whether or not the University did
conmply or didn=t conply and you haven=t heard our side
of it, but --
MEMBER ETHERLY: Ckay, okay.
MR, FEQOLA: -- that is a legitimte, ny

feeling, piece to be appealed for this Board to deci de.

MEMBER ETHERLY: Ckay.

MR, FEOLA: The Landscaping Plan, in ny
feeling is not, because that cones at the conpletion of
the full building. You don=t put in the trees unti
you get the heavy equi pnent off the site, et cetera, et
cetera. The Environnental Policy Act, as | stated
earlier, Nunber 12, | believe, is for future projects.

I don=t think that=s an appropriate --

MEMBER ETHERLY: For this particular
appeal .

MR FEQOLA: -- for this particular appeal.

| don=t think the Zoning Adm nistrator on August 16th
could have projected to today=s date to figure out
whet her or not future projects, as it says in that

order, are part of it. | think that appeal, if there
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is one, should conme on those projects for violating
this particul ar provision.

So we have a little bit of an unusual
situation, kind of a mx and match situation. | think
this appeal is germane for sone of the issues raised by
the Appellant and not for sonme of the others. And I
think parking is one that=s not germane, by the way,
because of the things we tal ked about.

MEMBER ETHERLY: (kay, and with respect to
the retail issue, that onsite retail space, early, not
ger mane?

MR FECQLA: At this point, it=s early. The

MEMBER ETHERLY: Two-thirds of the building
not conpl ete.

MR FEQLA: -- ground floor of the building
has not been finished yet.

MEMBER ETHERLY: Ckay.

MR. FEOLA: And we haven=t begun -- the
Uni versity hasn=t begun to |lease it, et cetera.

MEMBER ETHERLY: kay, all right. Al
right, thank you, M. Chair.

M5. MADDUX: M. Etherly --

MEMBER ETHERLY: Well, just a nonent,

pl ease, Ms. Maddux. Thank you very nuch, M. Chair and
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thank you, M. Feola. | realize of course, once again,
the University will have an opportunity to present its
case but | appreciate the candid answers because as you
heard ne nention to the Appellants early on, those are
the threshold questions that |=m kind of grappling
with, whether or not that |anguage that=s being
referenced by the Appellants is properly viewed as
bei ng conditional |anguage with respect to the C of O
and | think | got sone candid answers as far as the
Appel lee is concerned with respect to what mght
properly be viewed as conditional |anguage tied to the
C of O and what | anguage m ght ot herwi se not be gernmane
or what m ght be premature. So that helps ne in terns
of thinking about framing the issues that the
Appel lants are raising. M. Maddux, | interrupted you.
My apol ogi es.

M5.  MADDUX: M. Etherly, may | please
provide as a point of information the retail space is
on the ground floor of the portion of the building
which currently has a C of O and is occupied by
residents who are going in and out of the door all day
| ong, security systens, the whol e deal.

MEMBER ETHERLY: Ckay.

M5. MADDUX: That space is ready.

CHAI RPERSON (RIFFI'S:  So in your reading of
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Condition 9B, Aln the event that the University despite
its best efforts is unable to rent the space within one
year of the issuance of the Certificate of Occupancy
for the subject property, you would state that then
it=s the Certificate of Cccupancy that is enconpassing
the retail bay; is that correct?

M5. MADDUX: Yes, sir.

CHAI RPERSON GRI FFI S: And it surpassed
their one year?

MB. MADDUX: It started for the Certificate
of Cccupancy, | believe is August the 16th, 2002 and
peopl e noved in. That area was --

CHAI RPERSON Rl FFI S: No, so we have a
date, because clearly in this condition it is tine
sensitive, correct?

M5. MADDUX: Yes, sir.

CHAI RPERSON GRIFFIS: So if you follow ne
through on this 9B, we haven=t surpassed the year in
t he i ssuance and the best efforts. And the University
is to provide status reports on such retail operations
on an annual basis to the Zoning Adm nistrator, WECA
and ANGC- 2A. Is that correct? That =s  your
understanding as I=ve read it?

MS. MADDUX: That=s correct.

M5. KAHLON That=s correct, and there are
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two areas. One Ms. Maddux pointed out that=s in the
building that already has a Certificate of GCccupancy
and one is in another building that is al ready occupied
but is not on this site. There are two sites.

CHAI RPERSON GRI FFI'S:  Just a second. So we
have a C of O 16 August 2002, right? Wat is the
Zoning Adm nistrator=s error in regard to Condition
Nurmber 9B?

M5.  MADDUX: Wl |, he should have been
checking to see what their best efforts were.

CHAI RPERSON GRI FFI S: Where does it say
he=s supposed to check where their best efforts are?

MB. MADDUX: It would strike ne that that=s
one of the conditions and if | were in his position, |
woul d be calling saying, APlease tell nme how you are
comng along with that @ because --

CHAlI RPERSON GRI FFI S:  Ckay.

MS. MADDUX: -- it=s tied to that C of O

CHAI RPERSON  GRI FFI S: And just so I=m
clear, you=re questioning his level of enforcenent.

MS. MADDUX: Yes, sir.

CHAI RPERSON GRI FFI'S: Ckay.

M5. KAHLONW M. Giffis, one other thing
is there was a Certificate of Cccupancy issued before

he saw the Zoning Order because he asked ne to fax it
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to himand | faxed it to himseveral days after it was
issued. So he clearly didn=t go through each of the
different itens in the decision since he=d never seen
t he decision nor did he have a copy. He said he only
had a copy of Nunber 9A

CHAI RPERSON GRI FFI S: But how does that
create an error in Condition 9B?

MS. KAHLOW He had never seen it, so --

CHAI RPERSON GRIFFI'S: |Is that an error?

M5. KAHLOWN No, what we=re saying is that
he couldn=t carry out his duties to look at all the
different -- the duty 1is before he issues the
Certificate of Cccupancy, nmake sure every condition is
nmet and he didn=t even have a copy of the order.
There=s sonething wong in the system when he doesn=t
even get a copy of the order and he was tal king to us,
negoti ating, promsed it wasn=t done because 100 grand;
however, unbeknownst to him sonebody else in DC
already issued the Certificate of Occupancy when he
realized it was out of conpliance. So we have a
pr obl em here.

CHAl RPERSON (RI FFI'S:  Ckay, and here=s what

I want to do because frankly, again, I=Il say it, |
don=t want to waste all of our time -- if we want to
tal k about failures in systens, I=d |ove to participate
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in that hearing. It nay take the rest of ny natura
life, but nonetheless, | think the inportance of doing
that and the inportance of bringing foruns together to
tal k about changes is that they can, in fact, mnake
change. And | want to be absolutely clear and |
inquired with what we hear is what we can nake change
wi t h.

MEMBER ZAIDAIN. Right. And it seens that
as we reach consensus on what we=re here to listen to
in ternms of the conditions another issue has been
brought up that we need to get a consensus on. And one
is, there=s not a clear-cut -- there=s not a clear-cut
determ nation of Certificate of Cccupancy. | nean, as
| =ve heard you say in the past, M. Chair, you can get
thousands of C of O=s for buildings for wvarious
reasons, whatever.

And | think what we need to decide is,
whi ch of these conditions which they=re allegedly in
error on is ripe for us to hear, which one is tied to
which C of Oif at all, if separated from the whole
entire Cof Ofor the whole entire project.

CHAI RPERSON GRI FFI'S:  Ri ght, okay.

MEMBER ZAI DAIN.  That=s sonething I=d |ike
to have testinony on.

M5.  KAHLOW And question 9A is non-
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negotiable. 9A is clear that it was.

MEMBER ZAIDAIN. Well, | think they=re al
cl ear but --

M5. KAHLOW No, it says Aon the date of
the C of O@

MEMBER ZAI DAI N: kay, well, | can see
where that=s going to lead us and that is, is it the
first Cof O is it the Cof O for the whole entire
building? Is it the Cof Ofor just a portion of the
space that=s conplete and occupied? Do you see what
I=mstruggling with? | mean, there=s sone vagueness in
t he Zoni ng Conmm ssion order that we need to define and
I think that=s where I=d |ike to hear sone testinmony on
fromall the parties.

I mean, | think you bring up a good point
in the sense that the portion of the retail that you
are alleging they have not conplied with is one that
the C of O has applied to. I haven=t | ooked into that
and 1=I1 take your word on that, but | think that=s a
pertinent point.

V5.  MADDUX: M. Chairman, may | add an
el ement to his consideration?

CHAI RPERSON GRIFFI'S: Only for clarity.

MEMBER ZAIDAIN. I=mtrying to break this

down in --
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M5. MADDUX: Okay, when the building was
presented at all tinme, it was presented as a two-phase
building, as M. Feola said. The residential part is a
totally self-contained wunit and if | r emenber
correctly, | don=t believe there=s even a drive-through
in the basenent for the parking. The wall goes all the
way down. So although it |ooks |ike it=s one building,
the residential part now, which is occupied and it has
the retail on that site, is a totally self-contained
unit and | believe if sonmebody read the C of O and the
el evator things and everything, it is for that
particul ar buil di ng.

In essence, you could have considered it
two buildings and if you go back 10 years ago, that is
what it was going to be. They were going to tear one
down, build one, after that was conpleted then build on
with walls adjacent.

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER ZAI DAI N:  Ckay.

V5.  MADDUX: So that is, yes, you start
asking about it. |[If they gave a C of O then you say,
okay, then they could occupy the part that=s under
construction but that wouldn=t neet common sense
regul ati ons.

MEMBER ZAIDAIN: Well, | nean, and that=s
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the point --

CHAI RPERSON GRI FFI S: Here=s where we=re
at, and M. Zaidain, | think you=re bringing up an
excellent point. And if we were being faced with that
argunent that there are certain C of O=s that were
needi ng to be established or to be granted in order to
kick off some of these conditions and we coul d address
that, but | think we can rely on the August 16th, >02
because it is directly related to the base building and
the new construction. It does, in fact, list the
floors that Certificate of Cccupancy has been issued to
and that is basenent through the 11th including P-1 and
it is a new C of O which indicates -- and the square
f oot age i nvol ved.

So I think we have -- we have a base
building Cof Othat is pertinent to this, rather than
| ooking at, in fact, Ilittle retail bays getting
Certificate of QOccupancies or anything of that nature.

MEMBER ZAIDAIN. So it=s your opinion that

we can -- that this is ripe to hear because of these C
of O=s?

CHAl RPERSON GRIFFI'S:  Well I think we need
to go down chronologically. | think there=s a

consensus on the Board that 9A is properly before us.

I=m just at 9B and of the opinion, | have not heard
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anything that persuades ne that this is properly before
us in appeal.

VMEMBER ZAI DAIN:  9B?

CHAI RPERSON (Rl FFI S: Right, and | would

ask other Board nenbers if they had --

MEMBER ETHERLY: I=ll agree with you, M.
Chair, wth respect to 9B because | think the
specification of a year -- within a year issuance of

the Certificate of Qccupancy for the subject property,

so --

CHAI RPERSON GRI FFI'S:  Good.

MEMBER ZAl DAl N: Vell, | mean, that=s
something that we need to decide but | think it=s

properly before us. Let=s not m x up the decision that

we have not made with whether or not we should be

meki ng - -

CHAI RPERSON GRI FFI'S:  There is it.

MEMBER ZAl DAI N: | nmean, we=re because
we=re going to get to that with 12, too. | think 12 is

properly before us.
CHAI RPERSON &Rl FFI S: Excel | ent

clarification, M. Zaidain. Good.

MEMBER ETHERLY: Well, I=min support of
the direction you=re heading in, M. Chair. I=Il just
note that I=mnot -- I=mwlling to talk about 9A, just
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because 9A does reference Certificate of Qccupancy but

I think that=s a very weak -- | think that=s a very
weak tie. It doesn=t appear to ne that it was intended
to be a -- the creation of a conditional status with

regard to conpl i ance ar ound t he $500, 000. 00
contribution and the Certificate of Gccupancy.

M5. KAHLOW One paragraph | skimred
t hrough and didn=t nention if | could refer you to page
3 of ny witten statenent, the second full paragraph, |
did not read, in the August >01 contract, the pay-out
was earlier. It was supposed to be 100 grand on
i ssuance of the -- one hundred grand on the issuance of
a Certificate of Cccupancy and then 100 grand for each
of three years. Wen we sat down with the Zoning
Conm ssion, we all agreed that instead of taking 200
grand the first year, we=d go 100 grand in August >02
and that=s why it wasn=t -- otherwise by this point it
woul d have been 200 grand that they=re out of
conpliance with, but it was clear by that intent when
we signed the contract that it was supposed to be in
t he very begi nning, but do you see that paragraph? |
didn=t read it before.

VMEMBER ETHERLY: Ckay, and | appreciate
that clarification. I=mstill struggling with how that

necessarily changes the outconme of where I=mat on that
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i ssue but | appreciate the clarification.
CHAl RPERSON (RI FFI'S:  Ckay, |et=s conti nue.
M. Zaidain has brought up an excellent point that we
need to just hear about the conditions that are here
and we need to hear whether there is justification for
granting an appeal on each and all of these based on
an error by the Zoning Adm nistrator.

MEMBER ZAI DAIN. Well, what about Condition

77?

CHAl RPERSON GRIFFI'S:  Well, Condition 7, |
would -- | would | ook for evidence that there was an
error.

MEMBER ZAlI DAI N Ckay.

MS. MADDUX: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes.

M5. MADDUX: This norning unfortunately, |
coul dn=t get the filmdevel oped but all the |andscaping
is planted even though there is still a construction
fence there. Anybody is welcone to wal k over there and
see what has been planted and that has to do with the
time of the year you do trees and bushes.

CHAl RPERSON GRI FFI'S:  Ri ght, okay.

M5,  MADDUX: So they have planted the
| andscapi ng.

CHAI RPERSON GRIFFI'S:  And | guess there is
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-- there will be a different |evel of whether it=s
adequately in conpliance, whether it=s in conpliance
and whether there is, sonehow an error then by the
Zoning Adm nistrator that grows out of that. |If you=re
inviting us on a site visit, | wuld be intrigued to do
that. However --

M5. MADDUX: Not in this weather.

CHAI RPERSON GRIFFI'S: -- the three of us
would go at the exact sanme tinme and we would have
numer ous peopl e recordi ng everything said.

MS. MADDUX: Not in this weather, first of
all.

CHAI RPERSON GRI FFI'S:  Ri ght, indeed.

M5.  MADDUX: And secondly, the biggest
issue is the flagpol es.

CHAI RPERSON GRI FFI'S:  Okay.

M5. MADDUX: Ckay, thank you.

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER ZAI DAIN: But you=re still alleging
that they=re out of conpliance and the ZA erred in
i ssuing the C of O because of the flagpoles, that that
violated Condition 7.

M5. MADDUX:  Yes.

MEMBER ZAlI DAI N Ckay.

CHAI RPERSON GRIFFI'S: Ckay. Then, | amin
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order, so we can, in fact, continue with anything you
have further in the presentation of your case.

M5. KAHLOW We have a great deal of cross
but not independent additional, because our main point
has been from day one, 9A, the noney isn=t show ng and
the whole thing is not in good faith and the noney is
the issue here. W can go through each of the little
ones. W don=t need you to opine. W just need you to
opine that the Certificate of Occupancy was issued in
error. The noney was supposed to be on that same date.

It hasn=t been, they=re trying to control it and we=re
never going to see this as an anenity unless you
enforce it for us. W are relying on you.

CHAl RPERSON CGRI FFI'S:  Ckay, thank you very
much. Let=s take five mnutes and then we=re going to
go to the Zoning Adm ni strator=s case presentation and
then we=l1 see where we are at that point.

(A brief recess was taken at 4:42 p.m)

(On the record at 5:00 p.m)

CHAI RPERSON GRI FFI S: Ckay, if we could
reconvene. Ckay, first, just to perhaps backtrack a
nonent, we want to just establish in accordance to 3106
in the regulations that the ANC is also a participant
inthis appeal as a party. And so what I=d like to do

actual ly, is conduct cross exam nation of the w tnesses
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that had presented if there is any at this point, and
then we can nove directly to the Zoning Adm ni strator=s
case. So if | could see an indication of cross
exam nation that would conducted on the testinony that
was just presented by comng forward to the table at
this tine.

I woul dn=t nove too far. M. Feola, you
have no -- okay. Does the ANC?

M5. ELLIOTT: | am Elizabeth Elliott,
Chairman Giffis, Chair of the ANGC 2A Foggy
Bottom West End. | have no questions at this tine.

CHAI RPERSON @RI FFI S: Ckay, and does the
ZA or representative have any cross exam nation of the
wi tness? Then we can go back to our present procedure
or position, | should say. Good, and I=Il have you
just introduce yourselves and you can begin.

MR.  KELLY: | am Robert Kelly, Zoning
Adm ni strator for DCRA.

CHAI RPERSON GRI FFI'S: Wl cone, M. Kelly.

MR BENNETT: Cood afternoon, M. Chairnan,
WIlliam Bennett, Cor por ati on Counsel =s of fice
representing the Zoning Adm ni strator.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. BENNETT: M. Chairnman, we have a very

short presentation.
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CHAI RPERSON GRI FFI'S:  Okay.

MR. BENNETT: | have two questions of the
Zoning Adm nistrator. M. Kelly, you=re reviewed the
Zoni ng Conmmi ssion=s order and of the conditions |isted
in the decision. Wre any of those conditions, in your
opi nion, had to be conplied with before the issuance of
the Certificate of Cccupancy?

MR. KELLY: Yes, | believe Condition 9B
excuse nme, 9A

MR BENNETT: And was 9A conplied with when
the Certificate of Occupancy was issued?

MR KELLY: At the tinme of the Certificate
of Qccupancy it is my opinion that conplying with the
letter of the order was not possible, so we did in the
best case scenario in an attenpt to conply with the
intent of the order.

MR BENNETT: | will defer to the Board if
you have further questions of M. Kelly.

CHAlI RPERSON GRI FFI'S:  Yes, Board nenbers.

MEMBER ZAI DAIN.  Can you give us sone nore
detail on why you feel that the -- that condition was
not -- the letter of that condition was not able to be
achieved in order to issue the C of O and furthernore
how you determ ned what they could do and how it was

acceptable, a little bit nore to your thought pattern
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t here?

MR KELLY: Through the Chair, at the tine
when the building was required to be used, there was an
attenpt to provide the nonies or actually the first
occurrence was that M. Kahlow contacted us and said
they were not in conpliance. That was ny first
i nvol venent. And then --

MEMBER ZAIDAIN Was it before or after the
C of O?

MR KELLY: This was before. So in the
initial response, it was clear that the Certificate of
OQccupancy and the $100,000.00 deposit were tied
t oget her.

MEMBER ZAI DAIN:  Sure.

MR KELLY: | contacted George Washi ngton,
i ndi cated that they nmust conply. They indicated they
wanted to conply, needed to have a vehicle to pay the
noney to, that in their opinion wasn=t prepared yet.
So in negotiations, we tried to come up wth a solution
that would at least conply with the intent and that=s
when we canme up with the idea of putting the noney on
deposi t.

MEMBER ZAI DAIN.  So you=re sayi ng there was
sonet hi ng prohi biting themfromgiving the $100, 000. 00

to the Foggy Bottom Feedi ng Program Foundati on.
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MR KELLY: Right, in the order, it states
that there shall be Foggy Bottom Feeding Program in
pl ace and so on and so forth.

MEMBER ZAI DAIN: R ght.

MR KELLY: And there was not an operating
plan in place or an organization. My under st andi ng
t hey=ve had sone board neetings, but there wasn=t a
feeding program in place that they could provide the
nmoney to or the order even said that you could give it
to an alternate programto be naned by the Board. And
t hat had not been done, so --

MEMBER ZAI DAIN. Ckay, so at that point you
made a determi nation saying, okay, well, they cannot
neet this facet of the requirenment, so where did you go
from there in ternms of determning how they could
satisfy you to get the C of O?

MR KELLY: Basically representatives from
GWindi cated, Awe=l| put the nmoney@-- in fact, at one
time they even wanted to make nme the Adm nistrator of
t he escrow account.

MEMBER ZAlI DAIN: Yeah, | saw that.

MR KELLY: Counsel advised that=s not a
good idea so it seened logical to ne at the tine since
t hey don=t have a programin place, |et=s put the noney

on hand and as soon as it=s in place they woul d receive
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the noney. | don=t think, in nmy opinion, there wasn=t
any intent on GAM:s part not to give them the nopney.
You have a copy of the deposit with Ri ggs Bank

MEMBER ZAI DAIN: Yeah, with Riggs. So it
was your determnation that in lieu of this requirenent
you felt they could not neet because the Foundation was
not operable, that in lieu of that, taking that sane
anount of noney and depositing it in R ggs Bank
satisfied your determnation or satisfied that
requirenent.

MR, KELLY: Well, | think it helped in ny
mnd conply with the intent of the order, maybe not the
letter of the order --

MEMBER ZAI DAIN.  Ri ght.

MR KELLY: -- since there was no vehicle
in place for themto do so.

MEMBER ZAlI DAI N Ckay.

CHAI RPERSON GRI FFI'S: M. Etherly.

MEMBER ETHERLY: Thank you, M. Chair, just
very briefly, M. Kelly. 1In your exchange briefly with
M. Zaidain, you referenced the fact that you believed
Condition 9A to indeed be specifically conditioned on
the -- or the Certificate of Cccupancy be conditioned
upon 9A Could you just -- and | mght have just

m ssed the inportant |anguage | was |ooking for. Could
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you speak again to why you felt that particular
condition was linked to the C of O?

MR KELLY: Well, | don=t want to read 9A
but fromwhat | -- the Certificate of Cccupancy and the
deposit were tied together in the sane sentence.

MEMBER ETHERLY: Ckay.

MR. KELLY: In nmy mnd that=s where it=s
l'i nked.

MEMBER ETHERLY: Ckay.

MR KELLY: And then reading on further, it
tal ks about programin place and so on and so forth or
an alternate program and since none of those vehicles
were in place for George Wishington University to
comply with, then | was faced with the dil emma what do
we do now. W can --

MEMBER ETHERLY: Ckay.

MR. KELLY: -- board up the building and
prohi bit anybody fromgoing in or try and cone up with
a solution which is what we did.

MEMBER ETHERLY: (kay, understood. So in
terns of any subsequent conditions that are referenced
by the Appellant, it=s -- to take your analysis to its
| ogi cal conclusion, since there=s not a reference to
the C of O at any other point in the decision section

of the docunment, say with 9B, none of those other itens
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or clauses in your mnd were linked intimately to the
C of O

MR KELLY: It=s not stated that way in the
or der.

MEMBER ETHERLY: Ckay.

MR KELLY: These are conditions that nust
be conplied wth.

MEMBER ETHERLY:  Yes.

MR, KELLY: And prior to a Certificate of
Cccupancy for the entire permt or not permt, but the
entire application, those conditions would be required
to be conplied wth.

MEMBER ETHERLY: Ckay.

MR. KELLY: And | think the Chair brought
up a question on Certificates of Cccupancy and you=re
correct, we=ll give a Certificate of COccupancy for a
bui | di ng shel I.

MEMBER ETHERLY: Little pieces.

MR.  KELLY: And then you can do -- you
could have 200 Certificate of OQOccupancies or 1,000
i nside a building.

MEMBER ETHERLY: Ckay, okay.

CHAI RPERSON GRIFFIS: M. Etherly, let ne
take the question fromhere. Then, M. Kelly, what is

the operating Certificate of QOccupancy as it relates
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to this order?

MR KELLY: It=s for the residentia
portion of the building.

CHAl RPERSON (R FFI'S:  And woul d that be the
August 16th, >02 Certificate of QOccupancy?

MR KELLY: Yes, sir.

CHAI RPERSON (RI FFI'S:  Ckay, and that=s what
we have on record here which is attended to Permt
Nurmber CG039477.

MR KELLY: | think that would be the
certificate nunber.

CHAI RPERSON GRI FFI'S: | ndeed.

MR KELLY: That=s the Certificate of
Cccupancy nunber

CHAI RPERSON GRI FFI S: Right, and that --
would -- is it your opinion that this order would have
to be in conpliance with before this base building
Certificate of Cccupancy woul d be issued?

MR KELLY: I=mnot sure | understand your
guesti on.

CHAI RPERSON GRI FFI'S:  What is the running
i nportance for this Zoning Comm ssion Order, neaning
that it was decided upon, what is the mlestone at
which it either precludes a project fromcontinuing or

makes a successful mlestone that continues a project?
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| guess directly speaking, could a Certificate of
Occupancy be issued if this whole order was not in
conpl i ance with?

MR. KELLY: In my opinion, no.

CHAI RPERSON GRI FFI'S:  Then --

MR,  KELLY: Again, if the way you=re
stating the question, there=s nore than one project
involved with this Zoning Conm ssion order.

CHAI RPERSON GRI FFI'S:  Ckay.

MR KELLY: So would a Certificate of
Qccupancy be issued to conpletely close out everything
prior to all the conditions being net, that would not
be our intent.

CHAI RPERSON GRI FFI'S:  Ckay, then | want to
go back to the first question. Then the operating
Certificate of QGccupancy for this order is the one as
stated in the record, but what you=ve just indicated
is that there may be others that are pertinent to this
order; is that correct?

MR, KELLY: There are others, yes.

CHAl RPERSON (RIFFI'S: Ckay, and so it is in
your opinion in terns of the conditions, only 9A is
pertinent to this particular Certificate of COccupancy
of those conditions that have cone up today.

MR. KELLY: Yes, sir.
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CHAI RPERSON (Rl FFI S: Okay, so Condition
12, Condition 4, Condition 2, Condition 9B, Condition
7, those that related to the retail configuration, the
| andscaping, those in fact, are attendant to an
additional C of Othat is forthcom ng.

MR KELLY: Yes, sir.

CHAI RPERSON CGRIFFI'S: | see. Ckay, other
guestions, Board nenbers? Very well, let=s start with
cross exam nati on.

M5. KAHLOW | have quite a nunber. First,
I listened carefully, M. Kelly, to your testinony a
few m nutes ago about 9A. Could you show the precise
| anguage in 9A that says that the nobney -- the way |
read it, the first 100 grand contribution shall be nade
on the date of the C of O for the subject property.
Where does it say that the program has to be
operational before that noney is delivered to the
Foundati on?

MR KELLY: Well, in reading the entire 9A
if you go down to where it starts, Af for any reason
t he Feedi ng Program cannot operate as descri bed above,
or the Feeding Programfails to conply with the above-
stated funding condition, the University shall pay
100, 000 a year to an existing non-profit food service

program sel ected by the Foundation@ In ny discussions
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with George Washington, they did not have a feeding
programthat they could give the noney to.

M5. KAHLOW | don=t read that it says what
you say and the understanding is --

CHAl RPERSON GRI FFI'S: Ckay, you can --

M. KAHLOW Let=s ask the question
precisely. 1Isn=t there a vicious circle that -- didn=t
we tell you there=s a vicious circle that until the
noney was given to the Foundation, they coul dn=t
operate the progran?

MR, KELLY: That argunent was presented by
bot h sides, yes.

M5. KAHLOW And is it logical to you that
there=s a vicious circle that the noney has -- there
are many vendors interested by only if the noney is in
hand by date certain. So how can -- if the Foundation
has nmade enough decisions, they=re ready to go, how
come we can=t get the noney? Where does it say --

MR. BENNETT: (bjection.

M5. KAHLOWN How does this work? | nean,
the order couldn=t be clearer. \Were does it say in
t he order.

CHAI RPERSON CGRI FFI'S:  There=s an objection
to the question.

MR BENNETT: That is -- first of all, M.
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Kel ly has answered the question. Second of all, she=s
asking M. Kelly to speculate, which | don=t think is
appropri at e.

CHAI RPERSON GRI FFI S: |l would tend to
agr ee. In fact, | would go a little bit further.
You=re actually asking M. Kelly why didn=t he wite
the condition better and nore clearly for its
i mpl ementation which | think is what=s com ng under
guestion here. | would assune M. Kelly didn=t wite
it.

MR. KELLY: Thank you.

CHAI RPERSON GRIFFIS: | think the point is
made, SO nobve on

M5. KAHLOW |=Il nove on. D d M. Basin
(phonetic) the President of the Foundation, ever inform
you that the Foundation was incorporated and set up?

MR, KELLY: No.

M5. KAHLONW Did | ever? Dd |l send you
the Articles of Incorporation?

MR, KELLY: | believe so, yes.

M5. KAHLOW Thank you. Now, let ne get to
the next line of questioning. In response to the West
End G tizens Association=s Freedom of Information Act
request which is part of this appeal, DCRA kindly

provi ded sonme e-nmail traffic and comuni cati ons between
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you and GW Do we have all of themor if there -- or
are any mssing to your know edge?

CHAI RPERSON GRI FFI S: kay, first, I=ma
little concerned that we=re stepping into a FOA
di scussion you said is part of this appeal and again,
it wasn=t an issue that we tal ked about, but |=m not
sure what you would want this Board to do with it.

M5. KAHLOW Because it woul d show that GV
was behind this Rue Gol dberg type of approach instead
of following the exact -- controlling the Foundation
instead of follow ng the exact words of the order.

CHAI RPERSON GRI FFI'S:  But that=s going to
al nrost a conspiracy of how the whole order came to be.

M5. KAHLOWN Not the order, how it becane
non-enforced, that=s why we did the FO A and that=s why
we have these e-mails that we presented that showed the
Zoni ng Adm ni strator said, AYou=re out of conpliance,
we won=t serve as escrow agent@ et cetera. So |
wanted to see if we had themall because as a matter of
| aw, as you know, they have to provide themall. And
since M. Kelly was not the person who provided them
it was DCRA=s FO A officer, | wondered if we had them
all. And if not, why were they denied us.

CHAI RPERSON GRIFFI'S: | think the pertinent

guestion then is whether you have the information that
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was requested rather than us trying to --

MB. KAHLOW That=s correct. Do | have the
i nformati on that was requested?

MR. KELLY: | have no idea.

M5. KAHLOWN  Ckay.

MR KELLY: I=mnot the FO A officer.

M5. KAHLOW  Thank you. Has DCRA i ssued
any fines yet for GMs non-conpliance with the terns
and conditions for 1957 E Street for 9A or anything
el se?

MR BENNETT: (njection, your Honor -- M.
Chairman. There=s no evidence that there=s been any
non- conpl i ance.

M5. KAHLOWN Has DCRA issued any fines yet

CHAI RPERSON GRI FFI'S:  Okay.

M5. KAHLON -- 1957 E Street PUD?

CHAI RPERSON  GRI FFI S: It=s not an
i nappropriate question going just directly to the
action if any has been taken. Have any fines?

MR, KELLY: No.

CHAI RPERSON GRI FFI'S:  Okay.

M5. KAHLOW  How do you reconcil e DCRA=s
inaction with the direction in the Mayor=s recent SNOP

(phonetic) plan?
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MR,  BENNETT: (bj ection, M. Chairmn.
That =s going beyond the scope of the -- of what=s
bef ore the BZA

CHAI RPERSON  GRI FFI S: |l would tend to
agree. W=re taking -- | nean, even, no matter what he
answers we=re going down a direction that won=t have
pertinence to us.

M5, KAHLOW Ckay. Has DCRA issued any
fines for GNwith respect to the new hospital?

CHAI RPERSON GRI FFI'S:  The hospital.

MR BENNETT: Qpjection, M. Chairman. The
hospital is not the subject of this Zoning Oder.

CHAl RPERSON (RI FFI'S:  Ckay, that is exactly
correct.

MS. KAHLOW  Well, renmenber this is our
conpliance with Environnental Policy Act, but okay.

Did you, as Zoning Adm nistrator, do any
conpl i ance checking with respect to the student parKking
restriction policy which was not in the conditions but
was in the findings of fact?

CHAl RPERSON (RIFFI'S:  Again, it goes beyond
our scope, | think, at this point.

M. KAHLOW Well, that=s part of our issue
that we think they=re out of conpliance, even thought

it=s in the findings of fact. W took their word for
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it that a promse is a promse is a pron se.

MEMBER ETHERLY: | think that=s beyond the
scope.

M5.  KAHLOW Okay, how did you check
conpliance with the DC Environnmental Policy Act
provision in the order?

MR, KELLY: Yes.

MR. BENNETT: If M. Kelly wants to speak
to the general process --

CHAI RPERSON GRI FFI'S: I ndeed, and | think
that=s the appropriate direction to take is what is the
general process and then if there are differences
specific to this application, permt application, that
coul d be brought up.

MR. KELLY: Vell, to respond, the
environnental review process in DCRAis set -- it=s not
i nvol ved with the Zoning Admi nistrator=s office, but is
required with certain criteria, dollar anount triggers,
specific reviews and the DCRA director then responds
to the Applicant stating that you can do the short
form which is seven pages, or you do a full-blown
Envi ronnental | npact Statenent which can take years.

Every project that=s permtted through DCRA
is subject to this review And |=ve personally | ooked

at projects where they=ve had it done but not
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specifically to GW

CHAI RPERSON @RI FFI S: Do you have any
review or control over the EISS subm ssions or any of
the environnental inpact subm ssions attendant to a
permt?

MR KELLY: None at all.

CHAI RPERSON GRIFFI'S:  And are there other
agenci es outside of DCRA that have review and approval
to the ElI SF?

MR, KELLY: Yes.

M5. KAHLON I=ma little hard of hearing.
What did you say about GW? |t was a question before
your question. Did you say you haven=t seen any yet
for GAP

MR, KELLY: | didn=t [ ook.

M5. KAHLOW  So for Condition 12 in the
order, how did you check conpliance with Condition 127

MR,  KELLY: The projects were reviewed
prior to ny enmploy. They received a letter fromthe
District DCRA office that they are in conpliance.

M5. KAHLOW Do you have any of those
letters?

MR, KELLY: | don=t have any, no, not wth

CHAI RPERSON CGRIFFIS: Are they on file for
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producti on?

MR. KELLY: Certainly.

CHAI RPERSON GRI FFI'S:  Ckay, then why don=t
we have those letters.

M5,  KAHLOW Thank you. Under what
statutory or regulatory authority did you attenpt to
add conditions to the Zoning Order and that was a
letter that you sent to the West End, GWN and a non-
party to the case. Under what statutory or regulatory
authority did you attenpt to add conditions?

MR. BENNETT: M. Chairman, the Appell ant
is speaking to sonething that hasn=t been introduced
into evidence. I=m not clear as to what she=s
referring to.

M5. KAHLOW Actually, it=s in the record
but it=s the Septenber 6th letter, | believe. If | nmay

| ook at the date, just give nme a second.

MR.  BENNETT: It=s not in the appeal
materi al s.

M5, KAHLOW It=s in the appeal itself.
It=s a Septenber 6th letter and if you=ll | ook at the
original appeal, it=s init. | have to find it.

CHAI RPERSON CGRI FFI'S:  What are you calling
t he origi nal appeal ?

M5. KAHLOW The appeal was filed on | want

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




151

to say Septenber 23rd. Just let ne see what day we
filed it. Just a second.

MEMBER ETHERLY: | believe the Appellant
may be referencing Exhibit Nunber 10 which is a
Sept enber 23rd letter from West End Citizens
Association that would be directed to the Ofice of
Zoni ng.

M5. KAHLOW It is Septenmber 23rd and if
that is -- the appeal before this body includes this
letter, the Septenber letter, and we have the letter
and West End=s reply. The reply is Attachnment D and
the letter -- M. Etherly found it and | don=t see it
at this nonment, but it=s in here, one of these
attachnments. But ny question is, under what authority
did you issue that letter?

MR, KELLY: M. Chairman, in answer to
that, in ny opinion, we were not placing any conditions
on the order.

MR. BENNETT: First of all, M. Chairnman,
we want to be clear on what docunent the Appellant is
referring to.

CHAI RPERSON (RIFFIS: So do I. W have one
copy up here. O hers of us are still searching.
There=s an awful |ot of Attachnent A=s in this.

M5. KAHLOW | know, that=s the problem
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There are A=s and there are colored A=s and things |ike
t hat .

CHAI RPERSON G(RIFFI'S: Can we just reiterate
t he date, Septenber 13?

M5. KAHLOW  Septenber 13th is our reply to
his Septenber 6th --

CHAI RPERSON GRI FFI'S: | ndeed.

M5. KAHLOW -- and that=s Attachnent D.

CHAlI RPERSON GRI FFI S: So that would be
perti nent.

M5. KAHLOW And that is in the record
where we say, AWiat=s your legal authority@ That=s
Attachnent Din the original 9/23/02 filing.

CHAI RPERSON GRI FFI S: Ri ght, but we=re
| ooking for the Zoning Adm nistrator=s letter; is that
correct?

M5. KAHLOW | don=t see it, but |I=m going
to put it inthe record. | thought it was already in
the record but I=mnore than willing to put it in, if
you want ne to add that in.

CHAI RPERSON G(RIFFI'S: Wl l, if you want him
to answer a question on it, then it would probably be
pertinent.

M5. KAHLOW | can add it in easily.

CHAl RPERSON (RI FFI'S: Do you have copi es of
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it inmrediately?

M5. KAHLOW | do.

CHAI RPERSON GRI FFI'S:  Wihy don=t you give
M. Kelly the first copy so he has tinme to read it by
the tinme it gets up to us.

M5. KAHLOW The question is, can we have

copi es made so that we can all be on the sane page. |

only have the original. Can | -- that=s ny only copy,
Ms. Bail ey. It=s the letter that was said, AHow can
you do this@ Do you have it? | know your counsel has

it, she showed it to me a second ago. Do you have it
with you? Can you give hima copy while he=s -- we
just discussed this earlier. Sorry.

CHAI RPERSON GRI FFI S: Do you have ot her
guestions you can nove onto while that=s being copied?

M5, KAHLOW | do want to know, to your
know edge, what contacts have current GWN enpl oyees t hat
formerly worked for DC had with DCRA regarding this
project and what did they tell these contacts about
this project?

CHAI RPERSON CGRIFFI'S: Wl l, how is that of
great inport to us?

M5. KAHLON Because our understandi ng has
been through M. Kelly that they talked to enpl oyees

and told themnot to enforce it and not to issue fines
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and they coul dn=t issue fines.

CHAI RPERSON @RI FFI S: kay, perhaps the
di rect question then --

M5. KAHLOW And the former DCRA enpl oyee
was a former head of DCRA. So | could ask Dave Watts,
what were Dave Watts -- how did Dave Watts get invol ved
in the question before us today of your -- to your
know edge?

CHAI RPERSON (RI FFI'S:  Actually, | thought
your --

MR. BENNETT: | would object, M. Chairman
on rel evancy grounds.

CHAI RPERSON GRI FFI'S:  Yeah, indeed, but I
t hought | was hearing your question forned nore in was
there enployees or past District enployees that nade
statenents of not fulfilling requirenents or sonething
of that nature.

M5. KAHLOW That they coul dn=t enforce it.

CHAI RPERSON GRI FFI'S:  That they coul d not
enforce it.

M5. KAHLOW  That DC coul dn=t enforce --
the literal reading of the regulations that they need -
- that the Zoning Adm nistrator needs to enforce and
issue fines was not correct and M. Kelly was Kkind

enough to tell us and M. Witts had called and nade
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that interpretation. So | just wanted that in the
record and I wanted to know who el se he talked to and
what he said and is that the reason you didn=t issue
fines.

CHAI RPERSON (RI FFI'S:  (Okay, we=re going to
need to frame it in a pertinent question, though, |
nmean, rat her than taking long journeys into
conversations. | nean, the question to M. Kelly, if
| =m understanding it, was he directed or does he know
of soneone that was directed to non --

MS. KAHLOW Not enforce.

CHAI RPERSON  GRI FFI S: Not enforce
condi tions or orders?

MR KELLY: M. Chairman, if that=s the
guestion, no.

CHAI RPERSON GRI FFI' S:  Okay.

M5. KAHLOW (Ckay, that is all but when we
ask GNquestions, | mght need to ask M. Kelly to cone
back if the answers are inconsistent if that=s all
right, if you could ask himto stay.

MR BENNETT: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes.

MR BENNETT: | can=t see how the testinony
of George Washington would require M. Kelly to cone

back and expl ai n anyt hi ng.
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M5. KAHLOW Well, if it tal ks about him

MR BENNETT: M. Kelly has testified as to
what went into his decision to issue the Certificate of
Cccupancy. | think that speaks for itself and
Appellant is free to ask any questions regarding that.

CHAI RPERSON GRIFFI'S:  Very well. | think
logically we may have new information that cones up.
There may be pertinent questions by the Board that
coul d be answered by the Zoning Admnistrator. | can=t
i mgi ne that you don=t want to stick through this
entire process. So we will look to have you here.
Let=s go to the finish of this because | Dbelieve
there=s one last question and that is based on this
letter that the Board now has copies of and M. Kelly
may need a nonent, and his counsel, toread it. So why
don=t we take 30 seconds to do that, and then we wl|
hear the question based on this.

This is a little out of order in ternms of
introduction of material and I will grant the benefit
of the doubt that there was an assunption that it was
in the record even though M. Kelly=s testinony didn=t
gotoit. After all, we=re in the ever vigilant search
for the truth up here.

M5. KAHLOW Thank you. The added

conditions are on the | ast page, that the program had -
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- they had to -- | just put it back, sonething |ike
they had to certify that they were operational before,
inavicious circle, they could be operational. Let ne
point that to you. It=s on the |ast page the first
item first paragraph, AA resolution by the Board that
t he program was operational before it was operational,
under what legal authority could you ask for such a
t hi ng@

(Pause)

MR BENNETT: First of all, M. Chairman,
I=d like to have this letter marked as a specific
exhi bit because it is not part of the -- at |east not
page of the appeals materials that | have.

CHAl RPERSON (R FFI'S:  Indeed, it will be an
exhi bit nunber.

MR. BENNETT: Ckay.

CHAI RPERSON GRIFFI'S: Do you want to know

it now?

MR. BENNETT: It mght be good, yes, sir.

CHAI RPERSON GRI FFI'S: Nunber 28. Thank you
very much

MR. BENNETT:  Appellant=s Exhi bit Nunber
287

CHAI RPERSON (RI FFI'S: Yes.

M5. KAHLOW Precisely the question is on
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page 4, paragraph 1, AA resolution by the Board of
Directors of the Foundation certifying the Feeding
Program has been established and is prepared to
operate. Since that=s not in the order, under what
| egal authority could you add that condition@

MR. KELLY: Through the Chair again, this
is an attenpt to resolve the conditions that were
pl aced by the Zoning Comm ssion. Since there was not a
vehicle in place for George Washington to give the
noney to, this was DCRA=s attenpt or ny attenpt to
solve this dilenma and get the noney to the Feeding
Progr am

M5. KAHLOW Was the Foundation already
establ i shed nonths before, six nonths before that?

MR, KELLY: There wasn=t a Feedi ng Program
in place that | was aware of.

M5. KAHLOW But was that required in the
order? We=re going circular here. [It=s not precisely
in the order so why do you think it needed to be
establ i shed pursuant to conditionally before the noney
was - -

CHAI RPERSON (Rl FFI S: Well, | think he=s
answered that question but the question that was
direct, was the Foundation established six nonths

bef or e.
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MR. KELLY: That |I=m not aware of.

M5. KAHLOW Didn=t we send you the --
didn=t | send you the Articles of Incorporation from
Mar ch?

CHAI RPERSON @RI FFI S: Are you aware of
recei ving those?

MR. KELLY: | don=t recall

CHAI RPERSON (RI FFI'S:  (Okay. Anything el se
on this letter?

M5. KAHLOW No, thank you.

CHAI RPERSON GRIFFI'S: M. Kelly, can you
read on page 3 the |ast paragraph?

MR KELLY: Do you want ne to --

CHAI RPERSON GRI FFI'S:  No, | don=t want you
toread it into the record. Have you read it?

MR KELLY: Yes.

CHAI RPERSON GRI FFI S: Ckay, is that the
basis of which you=re talking about that would
establish your request for itens 1 and 2, this is on
page 47

MR KELLY: Yes, sir.

CHAI RPERSON GRI FFI S: kay, and so if |
read that correctly, and you tell nme if I am in fact,
correct, it was requesting from the Foggy Bottom

Feedi ng Program Foundation to provide you, the Zoning
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Adm ni strator, with these two issues in order to
establish the Feeding Program or one that would be
sel ected by the Foundation and you start that paragraph
by saying, At is clear since the ZA order has outlined
that@ is that correct?

MR KELLY: Yes, sir.

CHAI RPERSON GRI FFI S: So this is an
outgrow h of you readi ng the Zoni ng Conm ssi on=s order?

MR, KELLY: This was ny attenpt to solve
the circular situation that we were stuck in at the
time as to let=s either find a feeding program that
wi Il accept the noney or put a plan in place to where
we can feel confortable. | didn=t want to be an
adm ni ster of this noney.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR KELLY: And we were trying to get away
from that conpletely. So this was our attenpt to
conply with the DC order

CHAI RPERSON GRI FFI'S: | ndeed.

MEMBER ZAIDAIN. So at the witing of this
letter, you knew that the Foundation exists but you
were just unclear to whether or not they had an active
feeding programthat this noney could be used for?

MR KELLY: In ny mind they did not have an

operating plan in place. It was clear that they did
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have a Board of Directors, yes, and they had net.

MS. KAHLOW If we didn=t make it that
clear, the Foundation was established on March 27th.
Wuld you like us to put that docunment in the record,
t he Foundati on docunent ?

CHAI RPERSON  GRI FFI S: I think the
pertinence goes to what M. Kelly is tal king about and
t hat=s what the order speaks to is the Feedi ng Program

M5. KAHLOWN And the order doesn=t say that
it has to be operational because it can=t be
operational according to the vendors, until the noney
is already in hand and they can know when the noney is
comi ng. And we=ve talked to all the vendors, they=re
very interested. They just need to know when the noney
is in hand. They can=t sign an agreenent until they
know when the noney is com ng.

CHAI RPERSON GRI FFI'S:  That probably shoul d
have been in Condition 9A, huh?

M5. KAHLOWN Well, 9A just says they have
to give the noney to the Foundation. And since the
Foundation is not a party to the case, M. Kelly wote
a non-party to the case, a private entity, asking for
information that was none of his business.

CHAI RPERSON CGRI FFI'S: | see.

M5. KAHLOWN And that=s been our position,
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but ny question to you is, do you want the Foundation=s
i ncor poration=s papers in as another exhibit? That=s
again another mllion pages but I=mnore than willing
to give it to you

CHAI RPERSON @GRl FFI S: Do you see any
i nportance to that, Board nenbers?

MEMBER ZAI DAIN. Do you di spute that, does
anybody di spute that?

MR. KELLY: They=re incorporated, yes, |
agr ee.

MEMBER ETHERLY: M. Chairman, | don=t
think it=s necessary, sinply for the very inportant
reason that, | nean, we have to look at M. Kelly=s
action in terns of the tinme at which it was taken and |
mean, the very reason we=re here is because we=re
trying to establish sone clarity in what arguably is
not necessarily the clearest of docunents and perhaps,
I think the effort of the Septenber 6th letter was to
bring sonme clarity to perhaps a condition, |=m being
generous there, that wasn=t as clear as it needed to
be. I don=t think it=s necessary and that=s not to
suggest that the Foundation wasn=t in place, but there
appears to be a reasonable belief on the part of the
Zoning -- the ZA that perhaps it wasn=t fully ready to

accept the funds as laid out in the Zoni ng Conm ssion
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or der.

| don=t think it=s a fatal flaw that he
took that step nor do | think it=s a statenent
regarding any incapacity of the Foundation at that
particular point in tine to operate.

M5. KAHLOW And as | pointed out, though,
in the actual appeal is our answer to that, saying,
Alt=s none of your business, the Foundation is up and
runni ng@ So that=s in the appeal. That=s in the
docunentation in the file already. | just assuned you
had the letter that you were copied on but you didn=t.

MB. MONRCE: Excuse nme, M. Chairnman, could
| just point out --

CHAI RPERSON GRI FFI'S: Yes.

M5. MONRCE: -- that in 9A it does say the
entirety of the $500, 000.00 contribution paid by the
Uni versity shall be conditioned upon its exclusive use
to provide food and neals to needy elderly and other
| ow i ncone residents. So maybe there was a reason that
the Zoning Admnistrator was thinking the actual
feeding programitself should be in place, as opposed
to just the Foundation. | nean, it=s not as clear as I
t hi nk you=re making it.

CHAI RPERSON GRI FFI S:  Ckay.

M5. KAHLOW I just want to mmke sure
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everybody | ooks on page 4 at the copies. The reason
thought it was in the file as Ms. Kress was copi ed and
since it was about this appeal, | assuned it was in the
file. That was why | hadn=t --

CHAI RPERSON CGRIFFI'S:  Well, it=s in there
now.

M5. KAHLOW Yeah, I=msorry, that=s why it
says right here.

CHAI RPERSON GRI FFI'S:  That =s okay.

MB. KAHLON R ght.

CHAI RPERSON GRI FFI'S:  Ckay, anything el se
for M. Kelly?

MB. KAHLON Not at this tinme but | reserve
the right after GW Thank you.

CHAI RPERSON GRI FFI'S:  Questions? Yes, M.
Feol a, does the ANC have any cross exam nation of M.
Kel | y=s testinony? They do not. Very well, thank you
very much, M. Kelly. And if | could inquire, M.
Feol a, are you doing a conbi ned case presentation? |Is
t hat correct?

MR FEOLA: Yes.

CHAI RPERSON GRI FFI S: Ckay, and how much
time do you think you=ll need allotted?

MR FEOLA: | don=t think we=ll need nore

than 15 m nutes, maybe 10.
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CHAI RPERSON GRI FFI'S:  Ckay, let=s -- we=re
going to get through this.

MR FECQLA: Thank you, M. Chair. For the
record, again, Phil Feola, on behalf of the University.

Wth ne is Charles Barber. |[If | mght just take three
m nutes of kind of an overview of where we see this
case and alnost in reverse order. The University
hasn=t conplied with and that on August 16th, 2002 when
the Zoning Conmm ssion -- I nmean, the Zoning
Adm nistrator issued the Certificate of Cccupancy for a
third of this building that they should have been in
conpliance wth.

The first is the landscaping plan. | don=t
doubt what M. Maddux said that maybe sone of the
| andscaping is in now, maybe all of it=s in now, but it
was -- it is clear that it wasn=t in on August 16th.
There were still heavy equipnment all over that site and
it wasn=t in place and it would have been inpossible
for the Zoning Admnistrator to evaluate the
| andscapi ng plan in conjunction with the approval of a
Cof Ofor essentially one-third of the project.

Wth regard to the retail and 9B, that
retail space in that portion of the building which is
the subject of this C of Ois built out. It=s not

| eased. The University is trying to get it leased. It
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is not occupied by citizens living there. It is set
aside for retail and the way | read the order the
University has until August 16th, 2003 to find a retai
tenant or show its best -- show the Zoning
Adm ni strator and WECA that it=s used its best efforts
to get that. So in our opinion those two itens are not
germane to this appeal.

Wth regard to the Environnental Policy
Act, I=ve already tal ked about this, it=s -- the way we
read the order, that condition Nunber 12, it=s for
future projects, not this project. Not wi t hst andi ng
that, M. Barber will show evidence of conpliance with
the two projects that have happened since August 16th,
2002.

Wth regard to parking, | think we=ve
di scussed that. |It=s not a condition of the order and
it shouldn=t be part of this appeal. So what it cones
down to is Condition 9A And | think it=s very
i mportant for this Board and I =msure you will is read
A inits entirety. And I=mreally sorry M. Hannaham
isn=t here because 9A is a confusing condition but it
was one that the Zoning Conm ssion struggled wth.

The Zoning Commission=s intent in 9A was
as corporation counsel said, Ms. Monroe said, was to

make sure the nonies went to the elderly and the needy.
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They were -- the Zoning Comm ssion was very concer ned
over our nutual objection with the fact that the Foggy

Bott om Feedi ng Program Foundation was just barely in

exi stence. No track record, wasn=t Martha=s Table. It
hadn=t been producing this. And there was a big
concern that -- from Chairperson Mtten and the

Commi ssion that this noney just didn=t get whittled
away i nto sonebody=s hands and never get to the people
who the Conmmi ssion intended it to get to.

And if you read the rest of the order, it
tal ks about none of this noney shall be used for
salaries or overhead or admnistrative costs or all
those things. And the Condition 9A says the University
shall contribute this noney on the date of Certificate
of Cccupancy. Wthout conceding a |egal point as to
whether it was this Certificate of Occupancy or the
Certificate of Cccupancy for the whole building or for
parts of the building, the University was trying to do
the right thing and nmake this contribution in a tinely
manner before or on or about August 16t h.

But the rest of that condition is inportant
to read. And I=m going to quote it even though M.
Monroe said sonme of it. AThe entirety of@-- and this
is a quote from Condition 9A. AThe entirety of the

contribution paid by the University, 500,000, paid by
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the University shall be conditioned wupon its exclusive
use to provide food and neals to the needy, elderly and
other low incone residents. |If, for any reason, the
Feedi ng Program cannot operate as described above@
meani ng giving the food to the needy and el derly, Aor
the Feeding Program fails to conply with the above
stated condition, then the University shall pay
$100,000.00 a year to an existing non-profit food
service program selected by the Foundation until the
Feedi ng Program resunes operation or until the Feeding
Program achi eves conpliance with this conditi on@

On August 16th, 2002, it=s the University=s
contention that the Foundation to which the University
has two Board nenbers, did not have a program in
operation. On August 12th of 2002, as M. Barber w |
enter into the record, M. Barber wote a letter to the
chairman of the Foundation and said, AW know the
programis not in operation. Were should we give the
noney@ To date, we have gotten no response.

So that=s the $64.00 circul ar question that
the University faces. Can=t give it to the Foundation
because it doesn=t have the programin operation. The
Foundation has not yet identified the third party
reci pi ent. In the neantime, the University is

struggling to finish the building and | et students |ive
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i n the housi ng.

Because this is the classic Catch 22, the
Uni versity has, as was noted before, filed and I=d |ike
to introduce into the record, a request to the Zoning
Comm ssion to nodify this condition so it=s nore clear.

And if | mght, the Zoning Comm ssion has voted on
this at its Novenber neeting and adopted the | anguage
with sonme changes. W haven=t seen the final order
it=s not out yet. But the Zoni ng Comm ssion had, by
its action, | think at its Novenber neeting, recognized
this dilemma. The University couldn=t give the noney
unl ess the program was in operation and -- or unless
t he Foundation identified the programand to date, the
program hasn=t been identified.

Wth that, 1=d |like M. Barber to nmake his
comment s.

CHAl RPERSON (RI FFI'S:  And you i ndi cated you
were going to submt sonething into the record. That=s
the draft order; is that correct, or the nodification
| anguage?

MR. FEOLA: This is -- yes, this is the
request the University made on Novenber 4th to the
Zoning Comm ssion to nodify condition 9A in accordance
wi th | anguage that they subsequently adopted which is

in here.
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CHAI RPERSON GRIFFI'S: | see, so it=s just
your request. W don=t have anything of --

MR FEOLA That=s correct. That =s
correct. They did vote to adopt |anguage simlar to
this but we don=t have it in witing.

MEMBER ETHERLY: If | may, M. Chair, just
very briefly. You=re not asserting that because of
t hat Zoning Conmm ssion decision that that raises any
i ssue as to whether we can nove forward at this point
with resolution of this particular bill.

MR FECLA: | don=t think it does, but I
think ultimately it will noot out your decision because
the Zoning Conmission wll have nodified that
condi tion.

MEMBER ETHERLY: Ckay, okay, and the only
reason | ask that M. Chairman, is I=ma big fan of
deal i ng what we=ve got in front of us but |I nean, if
there is a pendi ng Zoni ng deci sion out there that coul d
concei vably noot the question, it=s sonething to think
about .

CHAI RPERSON GRIFFI'S: It sure is.

M5. KAHLOWN May | clarify sonething about
that? In ny testinony | discussed this and said we=re
going to be filing a notion for reconsiderati on when

this order finally conmes out because it undercuts the
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addi tional 250,000 grand when it says any affiliated

university and that=s part of our deal, so | did
di scuss this. | don=t knowif M. Etherly was focusing
on that. And we expect to win that notion for

reconsi deration since we didn=t have a public hearing
on it.

CHAI RPERSON GRI FFI'S:  And your notion for
reconsi deration goes to this nodification.

M5.  KAHLOW Goes to the non-m nor
nodi fication and then with the Zoning Comm ssion, M.
Hood did which nmade it a very major change.

CHAI RPERSON GRIFFI'S: Let ne interrupt you
right now M. Etherly, are you clear on that?

MEMBER ETHERLY: Yes.

CHAI RPERSON GRI FFI'S:  kay, M. Zaidain?

MEMBER ZAI DAI N:  Yes.

CHAI RPERSON GRI FFI'S:  Very wel I .

MEMBER ZAIDAIN.  Yeah, I=mclear onit, M.

Chair, but --
CHAl RPERSON GRIFFI'S:  That=s all | need to
know.
MEMBER ZAIDAIN. If it=s there, why are we
-- what=s --
CHAI RPERSON @RI FFI S: Because we can=t
create the case. It cones to us. There is it. Yes,
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M. Barber?

MR. BARBER Yes, thank vyou. Charl es
Bar ber, Senior Counsel, George Washi ngton University.
Let ne deal quickly wth other issues besides 9A and
then conme back to 9A. First of all, | think it is an
interesting question that M. Etherly has raised as to
whet her these -- any of these conditions or failure to
conply with any of these conditions neans that the
Certificate of Occupancy is not issued. | don=t think
that=s clear and I =mnot going to express an opinion on
that |egal issue. That, to nme, is an open |egal
guesti on.

GW assuned that it had an obligation. GW
assunmed that we had to neet these conditions and we=ve
operated under that assunption and |=m prepared to
speak to the things that we=ve done. The only thing
I=d like to add, M. Feola covered Condition 7,
| andscapi ng. The 9B | easing, he pointed out rightly
that the | anguage says one year, within one year of the
Certificate of Cccupancy. I think it=s ludicrous to
require the Zoning Adm nistrator to make any inquiry
whet her there=s sone best efforts being nmade. | nean,
there=s no standard for best efforts.

| think certainly we have nade efforts and

| woul dn=t have any problem about show ng that. I
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don=t think that that needs to be sonething that he
needs to concern hinself with because the order clearly
says what happens after a year if we can=t find
sonebody, then GWN steps in at the end of that year
period, and operates the retail space. Wat the Zoning
Conmi ssi on was concerned about was not best efforts,
whet her there=s going to be sone retail space within a
year and we have a year, so | don=t think that=s really
an issue that ripe for discussion now |[If after a year
we haven=t found anybody and we then don=t step in to
operate the retail, at that point there nmay be an
I ssue.

The Environnental Protection Act, again,
the order becane effective on August 16th. The
Certificate of Occupancy was issued on August 16th, as
M. Feola said. I don=t see how the Zoning

Adm ni strator projects in advance about sonme future

conpl i ance. W are forced to conmply wth the
Environnmental Protection Act. | nmean, we have no
choi ce. As you heard sone of the process from the

Zoning Administrator, any tine GW seeks a building
permt, there=s is a requirenent of an environnental
revi ew.

W always submit the screening form |t

under goes revi ew by agencies other than DCRA. | have
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here two letters issued by DCRA that reflect the
environnental review of two recent projects, two
resident hall projects which have been referred to, the
Townhouse Row Project and the Square 43 Project. And
can show you -- and we can provide those for the
record. It shows that these are two recent projects
that underwent environmental review These were
started -- the process was started prior to the order

It cane -- these cane out prior to the Certificate of
Qccupancy being granted. The only one that |=m aware
that still is in review now is the Business School and
t hat hasn=t been conpl et ed.

The bottomline is on August 16th there was
nothing for himto do on that particular condition.
And | think that=s all | can say about that.

On the parking, | think it=s already been
poi nted out that that=s not a condition. | do want to
say that although it is not before this Court, the side
agreenent, we believe we have net that agreenent. Let
nme say one thing about that before | go on. The
guestion was where did we publish this notice to
students. W recogni zed that we coul dn=t enforce this
no parking obligation on public streets, but we said
we woul d publish this policy on our web page. W had

it on a web page in a guide to off-campus |iving.
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I never heard that was a problemuntil this
appeal was filed. Wen | saw the appeal, | went and
had it changed. It is nowin -- on the web page in
another publication that goes to a broader student
popul ati on.

CHAI RPERSON GRI FFI'S:  Ckay. And we=re not
going to tread --

MR BARBER So | think we=ve addressed
t hat .

CHAI RPERSON CGRI FFI'S:  -- and to exam ne on
that into a great conversation.

MR. BARBER Fine. Let ne go to Condition
9A, just a minute of background. W negotiated this
provision with the concept -- the concept of the
provision with the Wst End Citizens Association.
Oiginally the $100,000.00 for five years was going to
go to Scholl=s Cafeteria, which was an existing food

service operation that was already feeding the elderly.

During the hearing Scholl=s went out of
busi ness and so we were struggling with what do we do
to repl ace that.

CHAI RPERSON (Rl FFI S: The hearing didn=t
put them out of business, did it?

MR. BARBER: I=d like not to think so.
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They had sone ot her issues.

MR FECQLA: The length of tine that it took

CHAI RPERSON CGRI FFI S: That was a nice
pl ace.

MR BARBER It was.

CHAlI RPERSON GRI FFI'S:  Okay, I=msorry.

MR. BARBER The West End Gitizens
Association insisted on creating a new program W had
our doubts about that. These are well-neani ng peopl e
but they have had no experience about creating and
operating a food service program and so we cane up
with the idea that all right, we=ll give you a shot,
but if it=s not in operation, we want it to go to an
alternative food program and they insisted that they
get the right to identify that and we said fine, and it
was that concept that the Zoni ng Comm ssion accepted.

The Foundation was created. There=s a
Board, five-nmenber board, two GNrepresentatives, three
West End Citizens Association representatives. By
desi gn, we don=t have control. And we all knew the
paranmeters of what the Board -- the Conm ssion, |=m
sorry, had voted in June. There were a couple of
neeti ngs over the sumrer. The plan was tal ked about

conceptual ly. Well, how mght it work, where mght the
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venues be, do they really have an audience, very
concept ual

There was sone delay. W thought the order
woul d cone out earlier. The order finally canme out in
early August. | knew fromny personal experience and |
knew fromtal king to GNrepresentatives that there was
no feeding program there. And that=s why when | got
the order on August 12th, | sent Jack Bathema letter
requesting the designation of an alternative existing
f eedi ng program pursuant to the order.

| never got a response to that. Again,
knew the order -- | knew the programwas in place and I
expected themsinply to identify an alternative feeding
pr ogram because that was just the first year. | thought
t hey woul d take sonme tine to establish the program and
then in subsequent year=s duration, two, three and
four, they=d be ready and they=d have $400, 000.00 to
work with. | thought the first year would go to an
alternative program | never got a response.

I think they were concerned about the
| anguage that no noney be used for admnistrative
expenses. | don=t think they knew what to do with that
and so | know they were struggling, but by August
16th, when the Zoning Conmi ssion Oder went into

effect, and the Certificate of QOccupancy was i ssued,
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there was no feeding program W talked to the Zoning
Adm ni strator about this. He wanted the nobney to go
somewher e. He recognized the dil enma. W saw the
escrow type arrangenent as a good faith gesture on our
part to sinply identify that noney is available. W
thought it was in the spirit of the order. We
recogni zed the dil emma.

The dilemma in our view is that no one
t hought that the Foundation would do neither, that they
woul d not clearly establish a program and they would
not identify an alternative program And it is the
Foundati on=s inactivity which created this dilema. W
t hought and we think now we have net our obligation
with this August 12th letter by proffering t he
$100, 000. 00. We=re ready to pay. Foundati on, you
either have to establish a program or you have to
identify an alternative program And the if the
Foundation does neither, we have satisfied our
obl i gati on.

And | believe that=s the basis of the
Zoning Adm ni strator=s deci sion. The escrow type
agreenent and who is the escrow agent and whether it
was a true escrow is really beside the point. It=s
outside of the order. It was an attenpt to act in good

faith to show the noney was avail able. The Septenber
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6th letter properly put the burden on the Foundation to
establish as a condition precedent to our paying that
there either is a program or you have identified an
alternative existing program That =s the condition
precedent to our paying. To date the Foundation still
has not passed those resolutions and it was a very
sinpl e request. They asked -- the Zoni ng Adm ni strator
asked for the Board to neet and pass a resolution of
one or the other. They still have not done that. In
fact from GNrepresentatives, the Foundati on Board has

met once since the Certificate of Cccupancy was issued,
once since the Zoning Comm ssion order becane
ef fective.

I don=t know what el se they=ve been doi ng.

They may have -- you know, in terns of notice to GW
representatives. The inportant thing about the escrow
type of agreenment -- arrangenent was that we agreed
with the Zoning Adm nistrator that this inpasse could
not continue indefinitely and so we said if the
Foundati on doesn=t act within 90 days, then we woul d do
sonmething. W would go to the Zoni ng Comm ssion and we
woul d ask for -- we would ask for sone resol ution of

this and we believe that the Zoning Comm ssion is on
its way to providing that resolution.

| think it=s inportant to note that the --
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what ever the |anguage they cone up with, the Zoning
Conm ssion at no tinme said, AWl I, you should have j ust
paid the noney to the Foundation and you should have
let it sit in the Foundation bank account until they
get around to establishing the program@ That=s not
what they said. They voted on | anguage which says that
GV can identify an alternative program if the
Foundation doesn=t act, but that Conm ssion order is
not necessary for your deci sion.

| think the | anguage, and let=s go back to
t he Zoni ng Conmi ssi on | anguage which says, Alf for any
reason the feedi ng program cannot operate as descri bed
above or the feeding programfailed to conmply with the
above-stated funding conditions, then the University
shall pay $100,000.00 to an existing non-profit food
servi ce program selected by the Foundation until the
feedi ng program begins or resunmes operation@  They
haven=t begun. We=re not asking that they start
serving out food. W understand they need the noney
for that but we expected a plan, a budget, an agreenent
with vendors. They don=t have to pay the vendors but
sonet hi ng al ong these |ines.

And quite frankly, the Zoning Adm nistrator
put sone very lax requirenents to give us a resolution

saying it=s established. They weren=t able to neet
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that easy condition. M concern is even if they pass a
resolution, they have to have sonething behind that
resolution. And I=ve outlined generally what | think
IS appropriate. GMs concern is this; one, that we
conply with the order, and two, that our $100, 000. 00
per year for five years is not wasted. W share the
Zoni ng Comnm ssi on=s concern that the noney go to feed
the elderly and the poor in Foggy Bottom That=s what
we are trying to do, that=s why we held back the noney.
That =s why we wanted sone assurance that there was a
feeding program that we can fund or there are sone
prograns in Foggy Bottom that are doing good work.
Let=s fund them GWNis ready to put that noney into an
alternative existing program But this order creates
this inpasse by putting both decisions in the
Foundati on=s corner and the Foundation has not acted.
Al right, that=s it. That=s all | have.
CHAI RPERSON GRIFFI'S: Very wel |, thank you

Any questions fromthe Board at this tine? M. Feola,
M. Barber, I=m going to ask you the sanme question
hopefully better than |I asked the Zoni ng Adm ni strator
but in review ng the Zoni ng Conm ssion=s Order 746-C,
what does the order allow you, George WAshi ngton, to do
and what is its mlestone in that is this -- is the

i ssuance of the Certificate of GCccupancy for the
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program tied directly to the conpliance of all the
condi ti ons?

MR. FEOLA: Say that again, please.

CHAlI RPERSON GRI FFI S: In the issuance of
this order --

MR FEOLA: Yes.

CHAI RPERSON (RIFFIS:  -- it=s allow ng the
University to do sonmething, to build sonething.

MR FEOLA: Yes, yes.

CHAI RPERSON CRIFFI'S: |Is the m|estone for
the conpliance with these orders the issuance of the
certificate of occupancy? And the follow up question
tothat is, is the single certificate of occupancy that
has been issued the only certificate that is attendant
to this order?

MR, FEOLA: No, clearly not. | nean, the
first condition of the Zoning Conm ssion order is that
the building be built in accordance with plans that
were part of the record. The -- again, the portion of
the building that -- or the project that we=re talking
about is only a third and clearly that condition
coul dn=t be satisfied until the entire project is done.

Landscapi ng is another one that would cone after the
base building. So | would say that there are a nunber

of conditions here that cannot be fulfilled with the
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i ssuance of this what I=lIl call partial Certificate of
Qccupancy. It=s a Certificate of Qccupancy for a part,
about a third of the building.

MR BARBER Let nme add to that.

CHAI RPERSON @RI FFI S: Just to follow up
qui ckly, generally speaking then, this is a three-phase
project if |I=munderstanding you in saying a third of
the project has been built.

MR FEQLA: It=s being built in tw phases,
athird --

CHAI RPERSON GRI FFI'S:  Ckay.

MR, FEOLA: The project is a mxed use
proj ect . A third of the building is a residential
portion for university students and two-thirds is used
-- is going to be used for classes, academ c prograns
and offices.

CHAI RPERSON GRI FFI S: | see, and so you
woul d anticipate two, let=s call them base building
Certificate of COccupancies for Phase 1 and Phase 2.

MR FEOLA: Yes.

CHAl RPERSON (R FFI'S:  Ckay. I=msorry, M.
Bar ber, go ahead.

MR. BARBER: | alluded to the --
notw thstanding the two Certificate of Cccupancies in

our view and the question of whether the Certificate of
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Cccupancy should not be issued if it=s found that we=re
not in conpliance, it=s not a legal issue that | think
the University is prepared to opine on. Agai n, we
assune that we have these obligations and you know,
when the Zoning Adm nistrator raised Condition 9A we
wanted to show him that we were neeting Condition 9A
and we were neeting the other conditions as they becone
due.

Whet her that neans if we had not net 9A
then the Certificate of Qccupancy shoul d not be issued,
the University doesn=t have a position on that
particul ar | egal question.

CHAI RPERSON GRI FFI S: Ckay, and | guess
what I=mgetting to is trying to establish a base |evel
of discussion here. Qearly if you have an order and I
woul d say a variance or special exception but a Zoni ng
Commission order that allows you to continue to
construct a project, therefore, you have to build it in
accordance with that order as it relates to zoning. So
one could say as a base understanding that a
Certificate of Qccupancy could not be given if that
wasn=t in conpliance except as you now bring up,
specifically, M. Barber, anything else that had a tine
| ine associated with perhaps continuing operations and

so | think if we start with a base operation and
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under st andi ng that that=s what we should start | ooking
at and then we can nove up fromthere as we go through
t hese conditions. Okay. Anything else?

MR. FEOLA: No, sir.

CHAIl RPERSON (R FFI'S:  Good, thank you. Any
guestions from the Board? | would not forget you.

Beli eve ne, you do not need to get ny attention. Let=s

go to cross exan nation. And just for everyone=s
confort, we will go through cross exam nation of this
testinmony and that will conclude proceedings for this
aft ernoon.

M5. KAHLOW  Thank vyou. M. Barber, ny
first question is, what enpowered GWN generally, and
you specifically to rewite the order Condition 9A to
add provisions to it that are not in the explicit such
as this escrow account?

CHAI RPERSON  GRI FFI S: Expl ore that
[imtedly. | =m not sure where you=re going and how
that=s pertinent to where we are in terns of --

M. KAHLOWN We=re tal ki ng about conpliance
and we say GWNis in non-conpliance because they put
noney in an escrow account which is nowhere nentioned
in the order and which is GW keeping the noney
t hensel ves. There has been no conpliance. |=m going

to follow the noney trail. I=mstarting with who had
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enpowered you to add conditions and then I=mgoing to

ask about the noney trail. You=re going to see that
t he noney has never been coughed up and it=s still in
GW\es control .

MR, FECLA: | guess |=d object on the
rel evancy ground of 1| think we explained where the
noney is and why. I think M. Barber has explained
t hat .

CHAI RPERSON GRI FFI'S:  Yeah.

MR FEOLA: | don=t think he=s clained to
have rewritten --

CHAI RPERSON GRI FFI'S:  Okay.

MS. KAHLOW Let=s talk about the escrow
account then. Whose INis the noney under?

MR, BARBER: | =msorry?

M5. KAHLON  Wiose enpl oyer identification
nunber is the noney under?

MR. BARBER  CGeorge Washi ngton University.

M5. KAHLOW How is that conplying with the
order?

MR. BARBER: There is nothing in the order
whi ch speaks to an escrow type of arrangenent. W have
met our obligations under this order by proffering to
nmake the -- to pay the noney to either an existing --

for an existing program or to an alternative program
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identified by the Foundation. Since neither existed,
we, at the suggestion of the Zoning Adm nistrator, did
t he next best thing, just show the noney was avail abl e.

M5. KAHLOWN  And where does it say in the
order that is has to be an existing program the
Foundation has al ready established? | don=t see that
in the order.

MR. BARBER: It=s the |anguage | read and
that=s how we construed that | anguage. If for an
reason the Feedi ng Program cannot operate as descri bed
above, then it goes to the alternative program until
t he Feedi ng Program begi ns.

M5. KAHLOW If I told you that they=re
ready to operate today -- you=d said, AW=re ready to
pay if they establish a program or if they identify
sonething else@ |If | say they=re ready today, would
you gi ve the noney to the Foundation?

MR. BARBER If there is an established
food service program then, yes, the University is
ready to fund that with the first $100, 000.00. That=s
why it=s in escrow.

M5. KAHLOWN Have you talked to the -- one
of the sites we tal ked about, the West End and GN was
the GW Hospital. Have you talked to then? Are they

ready because you said you were going to talk to then?
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MR. BARBER W had a nunber of conceptual
di scussions last summer and at that tine, |=ve had sone
conceptual discussions with the hospital admnistrators
and they were interested. There was nothing el se been
done about that.

CHAlI RPERSON GRI FFI S: I =m confused now.
Who is they? Wo is the hospital? Is this a feeding
progr anf

M5. KAHLON This is the GN Hospital has a
cafeteria and the design of the program was for the
el derly and poor people in our neighborhood to be able
to go to the various cafeterias, Scholl=s originally,
and then it was going to be GNand a variety of others,
nost of which are GWowned and M. Barber was supposed
to talk to the hospital because that was what we agreed
would be an obvious place in the mddle of this
Historic District and | wonder if he conpleted that
part of the job which the Foundation is waiting on.

CHAI RPERSON GRIFFI'S:  But Condition A is
that instructing M. Barber to go talk to --

M5. KAHLOWN No, that=s what he agreed to
do.

E-V-E-NI-NG S-E-S-S-1-ON

CHAI RPERSON GRIFFI'S: Al right and that=s

what - -
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M5,  KAHLOW And since he set up this
escrow account without talking to us, he did agree to
do that.

CHAI RPERSON CGRI FFI'S: | see.

MR. BARBER Let nme --

CHAI RPERSON GRI FFI'S: Let=s nove onto the
next question.

MR, BARBER  Ckay, fine.

M5. KAHLON Ckay. Are there any other e-
mail s, faxes or other witten conmunications between
you and DCRA relating to this order and conpliance with
this order that are not yet in the record?

MR BARBER | have no idea.

M5. KAHLOW You said that you have
notified the students about a parking restriction. How
cone none of the students we=ve spoken to and we=ve
spoken to many, have any know edge of it?

MR. BARBER: W never said that it
guar ant eed how many people we give notice. W said we
will publish -- if this is germane. Do you want to get
into this on the parking issue?

M5. KAHLOW I would -- you said that
t here=s sonmething on the website that we can=t find and
I=ma web junkie. Can you put it in the record?

MR. BARBER: | wll show you --
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M5. KAHLOW We=ve asked for --

MR BARBER Only if it=s relevant. | can
give it to you personally.

M5. KAHLOW W have witten you since
before the order asking for it. Can we get a copy of
t he evi dence?

CHAI RPERSON GRI FFI S: Let=s just ask the
guestion and we=l1 get the answer.

M5,  KAHLOW Can we get the evidence
you=ve proffered to the Board existed which we=ve asked
since before August 16th for?

CHAI RPERSON GRI FFI'S:  Succi nct questi ons.

M. KAHLOW Can we get a copy of the
evi dence?

CHAI RPERSON CRIFFI'S:  Yeah, | understand
your question. M. Barber, do you understand the
guestion? Can you produce the website and then --

MR, BARBER  Yes.

CHAI RPERSON GRIFFI'S: -- the location of
where this published?

MR. BARBER  Yes.

CHAI RPERSON GRI FFI'S:  Good.

M5,  KAHLOW Can you put them in this
record?

CHAI RPERSON GRI FFI S: Next questi on. | f
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| =m asking for it, he=s putting it in the record.

M5. KAHLOW Thank you. You just proffered
two letters saying that you conply with the DC
Environnental Policy Act for tw different projects.
Could you also put in the record the Environnental
| npact Screening forns for those two projects?

CHAI RPERSON GRIFFI'S:  |=m not sure -- do
you nmean the entire forns?

M5. KAHLOWN The seven-page forns. He only
put the sumary letter.

CHAI RPERSON GRI FFI S: | don=t understand
what the relevancy would be for us to review the
appl i cati ons.

M5. KAHLOW Because one of the things of
the order is they have to conmply wth the DC
Environmental Policy Act and he proffered a sunmary
letter that says everything is wonderful. And the
regul ations require an EISF, which are not in your
zoning files and I want to know if they existed, could
he put it in so that we could see that there was
conpliance? Qur community really hasn=t been able to
find evidence of conpliance, just of your fine. W=d
like to see that.

MR FEQLA: |I=mgoing to object, M. Chair.

The approval from DCRA is evidence of conpliance. |
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mean, to bring in all the plans on projects that are

not part of this case, I=mnot sure are rel evant.
MR. BARBER And the tinme frane is
sonething -- you know, we submtted these prior to the

date the Zoning Conm ssion Order requiring that we
conply with the | aw becane effective, and so what we
submtted last spring in ternms of screening formis
really not relevant. | nean, there have been, | think,
one project and | don=t know when the busi ness schoo
project was submtted. That=s underway but that=s gone
t hrough an environnental review as all our projects do,
but | don=t see the relevance to the ones that predate,
you know, screening forns that were done sone tinme ago.

CHAI RPERSON @RI FFI S: I woul d agree. I
think the relevancy, if any, to this would be the
approved conpliance -- or an approval of the ElISF or
the EI'S, depending on which would be applicable, and it
seens to ne in nmy quick review, that=s exactly what
thisis. And if I=mnot mstaken, and |=mnot sure M.
Kelly would be able to answer this, naybe he could,
what the exact procedure once a permt is submtted and
the EISF is submtted where it is actually docunented
that it has gone through that approval and therefore,
the final permt can be issued.

M5. KAHLOW M. Giffis, the reason why -
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- for this project, 1957 E Street, the DCRA errored and
it was in our docket, which you have the BZA docket, by
saying that GWNprojects were in the Central Enpl oynent
Area instead of out and that=s why they=re in
conpl i ance.

CHAI RPERSON GRI FFI'S: Wl |, your comment,
you=re saying we have jurisdiction over DCRA=s errors?

M5. KAHLOW  You have to mmke sure that
that particular provision in the order is conplied with
and we don=t have evidence that that Condition 12 has
been applied for and what | was -- in my testinony
which | had to skim over that part, there are three
different |evels of environmental forns.

CHAI RPERSON GRI FFI'S: | understand that.

M5. KAHLOW And the first one is what ny
guess what GV did, which is Environnental I|ntake Form

Unfortunately, the regulations say that for projects

over a mllion dollars that don=t neet the exception
criteria and GW does not neet any of those, they need
to do an Environnental |npact Screening Form M/ guess
is they have not done an EISF. They have only done an
El F and that=s why we want to see them

CHAlI RPERSON GRI FFI S: Vell, if I read it
literally --

M5,  KAHLOW We=re never going to get
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conpliance if we don=t see it.

CHAlI RPERSON GRI FFI S: -- if we take out

future canpus construction projects and read literally
Condition Nunber 12 and this will only go to the
rel evancy --

M5. KAHLOW W have a contract from August
>01.

CHAI RPERSON GRI FFI S: Actual ly, it=s
probably better if | finish ny thought here.

M5, KAHLOWN | =m sorry.

CHAI RPERSON  GRI FFI S: What | need to
establish is the relevancy to this appeal and if | read
Condi tion Nunmber 12, that the University shall conply
with the DC Environnmental Policy Act, then the only
rel evancy here is to produce a docunent that shows ne
conpl i ance or non-conpliance.

M5. KAHLOW Right, and what | was | ooking

for was the thing behind the summary letter, the ElISF.

CHAI RPERSON  GRI FFI S: But that=s the
application and what | need is approval or non-
approval. | nean, basically, if | have a letter that
says it has been reviewed, it seens that -- and it is

approved, that that is conplying with DC Environnenta
Pol i cy.

MS. KAHLON Well, in the last case, this
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case, 1957 E Street, we had a simlar letter saying
you=re fine and then we | ook behind the docunents, we
found that they had errored and said that they were in
the CEA. | don=t have the confidence that the other
docunents were submtted and were properly eval uated by
DCRA. And since we have an August >01 contract that we
may have to proceed with --

CHAI RPERSON (Rl FFI S: What would be --
here=s maybe the clarification. |If, in fact, that was
the case for this particular case, what could this
Board do if you actually found an error in the
Envi ronnent al For n?

M5. KAHLOW \What | accept earlier is the
for the future and we care deeply about the rest of the
projects in this neighborhood including the old
hospital site, that GW understand the process and go
through like all other applicants the entire process.

CHAI RPERSON GRI FFI S: And | would agree
with you 100 percent. I=mjust not sure that we=re the
messenger for that.

M5. KAHLOW Well, but if we saw that they
actually had followed these -- ny guess is they
haven=t, then we=d know that they didn=t do it, because
everything |I=ve seen -- |=ve gone through the files.

There=s nothing in the files. 1l=ve read them all
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CHAl RPERSON (R FFI'S:  Ckay, what I=Il do is
I=Il accept a neno from you establishing why we woul d
have submitted into the record the application for
this particular project and we can get review and
coments from the other participants and then |et=s
nove on at this point.

M5. KAHLOW (Ckay. To your know edge, has
David Watts contacted anybody in DCRA about the
conpliance with this order?

MR. BARBER: Not to ny know edge.

MB. KAHLOWN |Is GWN-- does GNfeel it=s out
of compliance wth any provision in this order or any
ot her orders that have been since August >01, such as
t he new hospital ?

MR, BARBER No, | think it=s a bad

guestion, but the answer is no.

M5. KAHLOWN | thought you were going to
say sonething about it. No. What -- this is the
guestion sort of off the wall. Since we=re so

frustrated here, what do you recommend is a way to get
-- bring us together so that we can get the nobney not
going to an existing honel ess programthat we have al

been fighting over but get it to what=s intended, the
el derly and needy people in our neighborhood? How do

we get this, since you haven=t done your due diligence
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with the hospital? How do we do this? How do we nove
this along? What do you recommend?

CHAI RPERSON GRI FFI'S:  It=s way beyond the
scope, but |et=s have an answer.

MR. BARBER And | object to say | haven=t
done my due diligence. First of all, have a board
nmeeting, you know, that=s step nunber 1, and get GW
representatives back into the play and see if you can
establish this food program by getting agreenents and
you can -- | can help you in approaching the hospital

Gt a plan, get a budget. You know, GwW
representatives we pick because they have certain
expertise that may be able to assist you in this area.

Now, hopefully, it can be done in a tinely manner, and
if not, you can do it in time enough for the
$400, 000. 00 starting next August.

If it can be done quickly, it=s possible
for -- to nake use of the $100, 000.00 this year.

M5. KAHLOW How do we nove beyond the
communi ty=s feeling that you=re not conplying --

CHAI RPERSON GRI FFI S:  Ckay.

M5. KAHLOW -- with the Environnental
| npact - -

CHAl RPERSON (RI FFI'S: | suggest you guys go

have di nner and tal k about that.
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M5.  KAHLOW Vell, we=ve had such a
frustration. You could --

CHAI RPERSON (RI FFI'S:  No, | understand your
frustration believe ne, and the problemis, no matter
what cones out, no matter what M. Barber answers, it
has no bearing and | can=t do anything to hold himto
his words. I think that=s where there is gaining
frustration with that.

M5. KAHLOW So what we feel is that this
is the only body that can hold to the letter of the
or der.

CHAI RPERSON (RI FFI'S:  Ckay, and | have no
guestion that the Board nenbers participating today and
those that give the transcripts to wll fully
under stand your position.

M5. KAHLOWN  Thank you.

CHAI RPERSON GRI FFI'S:  Ckay, anything el se?

M5. KAHLOW  No.

CHAl RPERSON GRI FFI S:  Ckay, Board nenbers,
any |ast questions of the witnesses that we=ve heard
today or of the testinony of those right before us,
clarifications? Ckay, very well, | believe we had
information that we were -- I=msorry, yes. Absolutely
forgive ne. Nobody go anywhere. M. Barber, if you

woul d stay seat ed.
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M5. ELLIOIT: Eli zabeth Elliott, Chair,
ANC-2A. | just had two questions. One is, the garages
in this building actually are one contiguous garage; is
t hat not correct?

MR BARBER |I=msorry, it=s been sone tine
since | looked at it. It may be but | just haven=t
| ooked at the plans recently.

M5. ELLIOIT: Well, according to the plans,
there are -- the approved plans on this --

MR. BARBER: Ckay.

M5. ELLIOIT: -- elimnated -- the Zoning
Comm ssion allowed you to elimnate and conbine the two
garages so that they=re not two separate buildings and
two separate garages.

MR. BARBER  All right.

M5. ELLIOIT: And then the other question |
have, is there any place in this order that states that
you should be doing this project in tw phases or
allows you to do this project in tw phases?

MR, BARBER It certainly doesn=t prohibit

CHAI RPERSON GRIFFIS: Are we treading into
new ground here?
M5. ELLIOIT: No, it=s --

MR BARBER It=s not sonething | testified
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on direct, | know that.
M5. ELLIOIT: Well, you testified that you

-- we were tal king about the Certificates of Cccupancy

on --
CHAI RPERSON GRI FFI'S:  Okay.
M5. ELLIOIT: -- these and that they=re
issued for various things. I=mjust trying to clarify
you know, why was this -- this was presented and

granted in the hearings to the University as a one-
phase project. In fact, it was supposed to be a two-
phased project on the original PUD on this order and
they conbined it.

MR. BARBER: But your question was --

M5. KAHLOW My question was, is there any
place in this order that directs themto be able to do
this in tw phases as opposed to one buil ding.

CHAlI RPERSON GRI FFI' S:  Ckay.

M5. ELLIOIT: Thank you.

MR BARBER | don=t think it=s addressed
inthis order. | think --

M5. ELLIOIT: Thank you, that=s all | need
to know.

CHAl RPERSON (RI FFI'S:  Ckay. Anything el se?

Have | forgotten anybody? Very well, | think we need

to establish the next date to continue this in which we
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wll have -- we wll begin with the ANC presentati on.
So let us |ook to avail abl e dates.

M5. PRUTT: January 14th is our first
avai | abl e date. It would be the second case of the
af t ernoon.

CHAI RPERSON GRI FFI'S:  Okay, January 14th,
second case in the afternoon, |I would hear fromthose
participants on the extreme possibility of not being
present and | nean, extrene. That=s a capital E. I
think it=s spelled with an E

M5. PRU TT: | guess the other question is
you had sonme issues or sone information to be
subm tted.

CHAI RPERSON GRI FFI S: Yes, and | want to
run through --

M5. PRUTT: If you could go through that
w th dates.

CHAI RPERSON GRI FFI S: | ndeed, yes.

MS. ELLIOTT: Eli zabeth Elliott, again,
ANC-2A. | hate to put a sticky wicket in this but |
will be stepping down as Chair of the ANCand | will no

| onger be on the ANC as of Decenber 31st. We can

prepare testinony and have soneone else that will be
serving on the ANC. | don=t know what that -- how that
will be but we=ll have to take that up at a public
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nmeet i ng.

CHAI RPERSON Rl FFI S: I ndeed, | think
that=s for the ANC to decide. | would certainly hope
that a representative of the ANC woul d be prepared and
can be here to present the case and conti nue.

MS. ELLIOTT: Okay.

CHAI RPERSON GRI FFI'S: | =m sure you=ve taken
copi ous notes that you can continue on with that. Any
ot her concerns regardi ng the 14th?

MR, BARBER: | =m sorry, |I=m not clear on
what the 14th is about. Are we continuing the case or
is that a neeting decision?

CHAI RPERSON  GRI FFI S: Oh, no, it=s a
continuation of the case.

MR. BARBER:  Ckay.

CHAI RPERSON (RIFFI'S: W just have to have
-- we have the ANC If they -- to afford them the
opportunity to present a case.

MR. BARBER | see.

CHAl RPERSON (RI FFI'S:  And then we have the
concl usi ons and rebuttal w tnesses.

MR. BARBER: | see. | understand, thank
you.

CHAI RPERSON GRI FFI S: Anyt hi ng el se, any

concerns on the date? GCkay, |let=s go through what we
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had asked to have submitted into the record.

MS. BAILEY: M. Chairman, the information
that | have is that George Washington is to provide
information on the website that has been established in
relationship to the site. Ms. Barbara Kahlow is to
show why the Environnmental |npact Screening Forns are
to be submitted in the file and the last thing that I
have, and | think this was submtted, | was out of the
room but the ZAis to provide letters indicating that
CGeorge Washington University is in conpliance with the
DC Environnental Policy Act and | believe those
docunents were submtted, so there=s only two
out standing itemns.

CHAI RPERSON GRI FFI'S:  That=s correct, and
if I=m not m staken, we had letters fromthe ZA oh
fromDavid Aark. Ch, | see, all right. | think we=re
tal ki ng about the same thing. |s that correct?

MS. BAILEY: Right.

CHAl RPERSON (RI FFI' S:  Ckay, very good, then
is that -- yes.

M5. KAHLOW One other thing | was asked to
provide instead of the entire file fromthe ol d appeal,
only the two orders the BZA did and the agreenent.

CHAI RPERSON &Rl FFI S: Ri ght . Yes, M.

Feol a.
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MR, FEQOLA: |=m sorry, | may be ahead of
the gane, the dates for filings and responses?

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. PRUTT: W are --

CHAlI RPERSON GRI FFI S: Before we ask that
guestion again, why don=t we l|let staff tell us the
dates for filing, that=s -- if | could keep everyone=s
attention just for a few nore mnutes, we wll get
t hrough this.

M5. PRUTT: W are going to continue this
hearing to January 14th, the second case in the
afternoon, we=ll start with the ANC, and the dates --
excuse nme?

CHAlI RPERSON GRI FFI S: Her mke is on.
Let =s conti nue, please.

M5. PRUTT: And the dates for filing would
be Decenber 31st and if there is any response we woul d
like it the follow ng week, which then, let me give you
an exact date on the calendar. It would be Decenber
7th (sic). So subm ssion would be due on the 31st with
any responses on the 7th.

CHAI RPERSON GRI FFI'S: O January.

M5. PRU TT: January, yes.

M5. KAHLOW May | ask you a question? 1Is

there an ANC report in the record? | have not received
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one.

CHAI RPERSON GRI FFI'S:  No.

M5. BAILEY: No, we do not have a copy of
an ANC report.

CHAI RPERSON (RI FFI'S:  (Okay, is that clear,
is that covered? Everyone is confortable with what is
comng into the record. W have not m ssed anything at
this point. Seeing no indication that we may have, |
wi sh you all a great evening. GCet hone, get warm and
we=I| see you next year.

(Whereupon, at 6:22 p.m the above-

entitled matter concl uded.)
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